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Supreme Court of the District of Columbia 


The United States of America, ex relatione 
John Cavanagh, petitioner 
vs. 

Frank T. Hines, Director of the United 
States Veterans’ Bureau, and James W. 
Good, Secretary of War, respondents 


l 


At law, No. 76586 


United States of America, District of Columbia , ss: 

Be it remembered that in the Supreme Court of the District of 
Columbia, at the city of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit: 


1 Petition for writ of mandamus 

Filed April 26, 1929 j 

In the Supreme Court of the District of Columbia j 


The United States of America, ex relatione 
John Cavanagh, petitioner 
vs. 

Frank T. Hines, Director of the United 
States Veterans’ Bureau, and James W. 

Good, Secretary of War, respondents 

To the said Supreme Court of the District of Columbia: 

Your petitioner, John Cavanagh, respectfully represents: 

1. That he is a citizen of the United States, a resident of San 
Diego, California, and files this petition in his own right against the 
respondents, Frank T. Hines, who is the Director of the jUnited 
States Veterans’ Bureau, and James W. Good, who is Secretary of 
War, both of whom as such Government officials reside in the Dis¬ 
trict of Columbia. 

2. That petitioner first enlisted in the Regular Army, June 24, 
1895, served as an enlisted man in the Regular Army and as a com¬ 
missioned officer in the World War in the emergency army of the 
United States other than the Regular Army, Navy, or Marine! Corps, 
and was duly retired from the Regular Army as an enlisted |man in 
the grade of master sergeant on August 28,1923, after and by| reason 

of 30 years’ service in the Army of the United States. 

2 3. That petitioner served honorably as a commissioned officer 

of the Army of the United States" during the Worl{l War, 
other than as a commissioned officer of the Regular Army, Navy, or 
Marine Corps, to wit, as a captain, Quartermaster Corps, in the 
National Army from August 15, 1917, to April 6, 1922, which said 
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National Army was the Army raised, supported, organized, and 
officered by Congress for the purpose of meeting the World War 
emergency, and was an army of the United States other than the 
permanent Military! Establishment known as the Regular Army; 
that upon being honorably discharged as said commissioned officer 
in said National Army April G. 1922, he was reenlisted in the Regu¬ 
lar Army the following day. (April 7, 1922. and served therein until 
duly retired therefrom in the grade of master sergeant August 28. 
1923. after 30 years' active military service in the Army of the United 

%. 4’ V 

States, from which lie has been and now is a retired enlisted man; 
that at the time of his discharge from his commissioned service in 
the World War. as aforesaid, he was entitled to receive and was 
receiving the pay provided by the then existing law for an officer 
of the grade of captain, which, exclusive of pay under the act of 
May IS. 1920. was at the rate of $3,360. or $280 per month, and that 
since the passage of the act of June G. 1924 (43 Stat. 472). he has 
received and is now receiving the pay of a retired warrant officer, 
to wit. $138.75. by virtue of section 8 of said act, which is as follows: 

“Sec. 8. That retired enlisted men in the Army heretofore or 
hereafter retired who served honorablv as commissioned officers of 

4 - 

the Army of the United States at some time between April 6, 1917. 
and November 11, 1918. shall be entitled to receive the pay of retired 
warrant officers of the Ariuv: and retired enlisted men of the Regular 
Navy and Marine Corps heretofore or hereafter retired who served 
honorablv as commissioned officers, regular, temporarv. or 
3 reserve, in the naval service at some time between the aforesaid 
dates, and wlilo at the time of their retirement were members 
of the Regular Navy or Marine Corps, shall be entitled to receive 
the pay of retired warrant officers of the Navy and Marine Corps, 
respectively: Provided. That such enlisted men retired prior to July 
1,1922. shall be entitled to receive the pay provided by law for retired 
warrant officers of equal length of service retired prior to that date, 
and that any such enlisted man retired subsequent to June 30, 1922, 
shall be entitled to deceive the pay provided by law for retired war¬ 
rant officers of equal length of service retired subsequent to that 
date: Provided further. That nothing in this act shall operate to 
prevent any person I from receiving the pay and allowances of his 
grade, rank, or rating on the retired list when such pay and allow¬ 
ances exceed the pay to which he would be entitled under this act 
by virtue of his commissioned service.' 5 

4. That during his service as a commissioned officer, as aforesaid, 
in the World War and in the period between August 15, 1917. when 
he was commissioned, and July 2. 1921. he incurred in line of duty 
and resulting directly from his war service as a commissioned officer, 
as aforesaid, physical disability of a serious, vital, and incapacitating 
nature, bv reason of the disease of “ chronic polyarthritis, hyper- 
trophic, general 57 and since then has had and does still have said 
disability so incurred. On September 18, 1928. petitioner was again 
physically examined by direction of the said respondent director 
and as a result of said examination the said bureau on November 5, 
1928. found and rated petitioner as follows: 

“ The disease of chronic polyarthritis, hypertrophic, general is 
shown to be the direct result of active commissioned service other 
than as an officer of the Regular Army, Navy, cr Marine Corps dur- 
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ing the World War, incurred in line of dutv in such service, and 
permanently disabling to a degree of not less than 30 per cent.” 

5. That on May 24, 1928, Congress passed the act commonly known 
as the emergency officers’ retirement act (Public, No. 506, |0th Con¬ 
gress), which, except for its formal parts, is as follows: 

u That all persons who have served as officers of the Army, Navy 
or Marine Corps of the United States during the World M ar, other 
than as officers of the Regular Army, Navy, or Marine Corps who 
during such service have incurred physical disabilitv tin line of 
4 duty, and who have been or may hereafter, within pne year, 
be rated in accordance with law* at not less than 30 pqr centum 
permanent disabilitv by the United States Veterans’ Bureaiji for dis- 
ability resulting directly from such w*ar service, shall, froih date of 
receipt of application by the Director of the United States {Veterans’ 
Bureau, be placed upon and thereafter continued on, separate retired 
lists, hereby created as part of the Army, Navy, and Marine Corps 
of the United States, to be known as the emergency officers’ retired 
list of the Army, Navy, or Marine Corps of the United States, re¬ 
spectively. v*ith the rank held by them when discharged fifom their 
commissioned service, and shall be entitled to the same privileges 
as are now* or may hereafter be provided for by law* or regulations 
for officers of the Regular Army, Navy, or Marine Corps, who have 
been retired for phvsical disabilitv incurred in line of duty, and 
shall be entitled to all hospitalization privileges and medital treat¬ 
ment as are now* or may hereafter be authorized by the United States 
Veterans’ Bureau, and shall receive from date of receipt of their ap¬ 
plication retired pay at the rate of 75 per centum of the pay to 
which, they were entitled at the time of their discharge from their 
commissioned service, except pay under the act of May J.8, 1920: 
Provided. That all pay and allowances to w*hich such persons or 
officers may be entitled under the provisions of this law* shall be 
paid solely out of the military and naval compensation appropria¬ 
tion fund of the United States Veterans’ Bureau, and shall be in 
lieu of all disability compensation benefits to such officers oi* persons 
provided in the "World War Veterans’ Act. 1924, and amendments 


thereto, except as otherwise authorized herein, and except as provided 
by the act of December 18, 1922: Provided further, That all persons 
w*ho have served as officers of the Army, Navy, or Marine Corps of 
the United States during the World War, other than as officers of 
the Regular Army. Navy, or Marine Corps, who during sucfa service 
have incurred physical disability in line of duty, and who hive here¬ 
tofore or may hereafter be rated less than 30 per centum and more 
than 10 per centum permanent disability by the United States Vet¬ 
erans* Bureau, for disability resulting directly from such war serv¬ 
ice. shall from date of receipt of application by the Director of the 
United States Veterans’ Bureau, be placed upon, and thereafter con¬ 
tinued on. the appropriate emergency officers’ retired list created by 
this act, w’ith the rank held by them when discharged from their 
commissioned service, but without retired pay, and shall be entitled 
only to such compensation and other benefits as are now* or may here¬ 
after be provided by law* or regulations of the United States Vet¬ 
erans’ Bureau, together with all privileges as are now or njay here¬ 
after be provided by law or regulations for officers of the Regular 
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Army, Xavy, or Marine Corps who have been retired for physical 
disability incurred in line of duty: And provided further, That the 
retired list created by this act of officers of the Army shall be pub¬ 
lished annually in the Armv Register, and said retired lists of officers 
of the Xavy and Marine Corps, respectively, shall be published an¬ 
nually in the Xavv Register. 

__ • * 

5 "Sec. 2. Xo person shall be entitled to benefits under the 

provisions of this act except he make application as herein¬ 
before provided and; his application is received in the United States 
Veterans' Bureau within twelve months after the passage of this act: 
Provided, That the said director shall establish a register, and appli¬ 
cations made hereunder shall be entered therein as of the actual date 
of receipt, in the order of receipt in the Veterans* Bureau, and such 
register shall be conclusive as to date of receipt of any application 
filed under this act. The term ‘World War*, as used herein, is de¬ 
fined as including the period from April 0. 1917, to July 2, 1921.” 

And thereupon petitioner made application to the respondent 
Director of the United States Veterans' Bureau for retirement with 
pay and the rights, benefits, and privileges under said act. which said 
application was duly received by said director, receipt whereof was 
duly acknowledged bv said bureau in the following letter: 

i June 11, 192S. 

Dear Sir: Your informal application for retirement pav under 
the provisions of the emergency officers' retirement act passed May 

24. 1928. was received bv this bureau Mav 31. 1928. and is hereby 

%/ %/ / / 

acknowledged. 

Forms upon which to make a formal application are now being 
printed, and a copy will be mailed to you for completion as soon 
as they become available. 

For the director, 

George E. Ijams, 

Assistant Director. 


And thereafter the bureau rated petitioner as set out in the pre¬ 
ceding paragraph, respondent director approved petitioners said 
application for retirement with pay under said act. effective May 31, 
192S. certified petitioner’s name to the Secretary of War to be placed 
on the emergency officers* retired list of the Army pursuant to said 
act. and caused petitioner to be so advised in a letter which was as 
follows: 

Xovember 12, 192S. 

Dear Captain Cavaxagii: This is to inform vou that vour claim 

V 

for retirement with pay under the emergency officers’ 
6 retirement act has been approved, effective May 31. 1928. 

Your name is being certified to the Secretary of War to be 
placed upon the emergency officers’ retired list of the Army. 

Any necessary adjustment compensation and retirement pay will 
be made by the central office of this bureau, and the complete hies in 
your case will be retained by this office. 

For the director, 

1 George E. Ijams, 

Assistant Director. 
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And thereafter, to wit, on December 6, 1928, The Adjutant Gen¬ 
eral, U. S. Army, sent to petitioner a communication whicjh was as 
follows: 

December (j>, 1928. 

1. Pursuant to the provisions of the emergency officers' retirement 
act (Public, No. 500), making eligible for retirement officers who 
incurred physical disability in line of duty while in service during 
the World War, the Director of the United States Veterans’ Bureau 
has certified your name to the War Department for placement upon 
the emergence officers' retired list of the Arrnv. 

2. To avoid correspondence on the subject after the emergency 
officers' retired list shall have been published, you are requested to 
state, with the return of the inclosure, whether the entries therein con¬ 
tained are at variance with vour record or recollection of the facts. 
If any discrepancies are found, it will be appreciated if lyou will 
point them out. 

3. It is also requested that you furnish the name of th|e college 
or universitv from which vou were graduated, the date of graduation, 
and degree received. 

4. Immediate response hereto is requested. 

Lutz Wahl, 

Major General , The Adjutant General . 

Petitioner is informed and believes, and so avers, that he was 
placed or caused to be placed by the said respondent upon the said 
emergence officers' retired list accordinglv. notwithstanding which 
petitioner did not receive and has not received the retirement pay, 
or any retirement pay, as provided in said emergency officers' re¬ 
tirement act: but. on the contrarv, on or shortlv after February 27, 
1929, petitioner received from the said Veterans' Bureau a cjommuni- 
cation as follows: 

7 February 2 

Dear Captain Cavanaugh: This has further reference to 
your application for benefits under the provisions of the emergency 
officers 7 retirement act of Mav 24. 1928. 

After a careful review of vour case under the retirement act, it has 

%j 

been determined that vou are not entitled to retirement be 
the reason that the records of vour case disclose that vou 

*• i 

retired from the Regular Army as an enlisted man. 

The Comptroller General has rendered a decision that retired 
enlisted men of the Regular Army, Xavv. or Marine Corps who 
served as emergenev officers during the World War and ard now re- 
ceiving retirement pav as enlisted men of the Regular Arniv. Navy, 
or Marine Corps are not entitled to retirement benefits under the 
emergency officers’ retirement act of May 24. 1928. 

The bureau regrets that it is necessary to disallow your cliiims. 


1929. 


lefits for 


Your case folder is being returned to the regional office in 


Arizona. 

By direction. 


Phoenix, 


H. H. MilkIes, 

Chief Awards Division. 
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And thereafter, on or shortly after March 8. 1929. petitioner 
received from the War Department a communication as follows: 

j March 8. 1929. 

1. Your registered letter returning the date sheet sent you in 
December and vour communication of February* 28, 1929. were both 
received in this office on March 5. 1929. 

2. Under date of March 2. 1929. a letter was received from the 
United States Veterans’ Bureau reading in part as follows: 

Captain Cavanaugh’s case has been reconsidered in view of the 
Comptroller General’s decision of February 11. 1929. and he has 
been denied retirement under the emergency officers* retirement act. 
It is therefore respectfully requested that his name be removed from 
the emergency officers’ retired list of the Armv.” 

3. In view of the above advice from the Veterans’ Bureau your 
name will not be placed on the emergency officers’ retired list of the 
Army. 

C. H. Bridges. 

Major General , The Adjutant General. 


commissioned officer, ot the Kegular Army, ot his having incurred 
during said war service said physical disability resulting directly 
from such war service, of his having been rated bv said bureau for 
said disability, and of the administrative action had upon his appli- 


S 6. Petitioner is advised and believes, and so avers, that by 

reason of his said service during the World War as a com¬ 
missioned officer of the Army of the United States other than as a 
commissioned officer, of the Regular Armv. of his having incurred 
di 
fr 

sai< . 1 .... . .... 

cation, all as aforesaid, he is entitled to be placed on said retired 

list with retirement pay and all other rights, benefits, and privileges 
provided by said emergency officers’ retirement act: and petitioner 
is further advised and believes and so avers that the said respondents 
were without legal right or authority to reconsider, reverse, or modify 
the administrative action taken by them and each of them upon his 
application, but that such action first taken by them and each of them 
was in accordance with and required of them by the mandatory terms 
of said act and that it is the plain legal and mandatory duty of the 
respondents and each of them to place petitioner or cans? him to 
be placed on the said retired list, to pay him or cause him to be paid 
the retirement pay as provided by said act. and to accord him or 
cause him to be accorded all rights, benefits, and privileges provided 
by said act: that petitioner is entitled to have said respondents per¬ 
form such duties, that said respondents have failed and refused to 
perform them, by reason whereof petitioner’s rights under said stat¬ 
ute have been violated and denied to him, and petitioner has no 
adequate ordinary remedy at law. 

Wherefore petitioner prays that the writ of mandamus be issued 
and directed the said Frank T. Hines. Director of the 
9 United States Veterans’ Bureau, and to the said James W. 
Good. Secretary of War, commanding them and each of them: 

•• / t ■ 

(a) To place petitioner, as of May 31. 1928. upon and continue 
him on the separate retired list created by the act of Congress of 
May 24. 1928. as part of the Army and known as the emergency 
officers’ retired list of the Army, with the rank of captain. 
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(b) To pay petitioner, or cause him to be paid, from the date 
of the receipt of his application; that is to say, from May 31, 19*28, 
retired pay at the rate of To per centum of the pay to whfch he was 
entitled at the time of his discharge from his said commissioned 
service, except pay under the act of May 18. 1920; that! is to say, 
75 per centum of $3,360 per annum, or of $280 per montjh, the said 
percentage being $2,520 per annum, of $210 per month. 

For such other and further relief as the court may delem proper 
and the nature of the case may require. 

And your petitioner will ever pray. 

John Cavanagh, Petitioner. 

Samuel T. An sell. 

Edward S. Bailey, 

Attorneys for Petitioner. j 

State of California, 

County of Los Angeles , ss: 

I do solemnly swear that I have read the foregoing petition 
by me subscribed, and know the contents thereof; and 
10 that the statements of fact therein made as upoi^ informa¬ 
tion and belief I believe to be true. 

John Cavanagh. 

Subscribed and sworn to before me this 20 day of April, 1929. 

[seal.] L. E. Lampton, County Clerk. 

By H. C. Shepherd, 

County Clerk and Clerk of the Superior 

Court in and for the County of Los 

Angeles , State of Cdtifo-mia. 

i 

Pule to show cause j 

Filed April 26, 1929 


* sj: * * * j)c 

Upon consideration of the petition filed in the above-entitled cause, 
it is this 26 day of April, 1929, ordered that the said respondents, 
Frank T. Hines, Director of the Veterans' Bureau, and I James W. 
Good, Secretary of War, appear in this court on the llfth day of 
May, 1929, at 10 o'clock a. m., and show cause, if any they |have, why 
the writ of mandamus should not issue out of this court cofnmanding 
them to place petitioner, John Cavanagh, or cause him to! be placed,, 
as of May 31. 1928, upon the separate list known as the bmergency 
officers' retired list of the Army, with the rank of captain, and to 
pay said petitioner, or cause him to be paid, as from Majy 31, 1928, 
retired pay at the rate of 75 per centum of $3,360 per aijnum, pro¬ 
vided that a copy of this rule be served upon the defendants and 
each of them at least two clear days before the return day hereinabove 
fixed. 

William Hitz, j Justice. 

70S79—29-2 
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Marshal's return 


Served a copy of the within rule on Frank T. Hines, Director of 
the Veterans 7 Bureau. April 20. 1929. personally. 

Edgar C. Snyder, 

r. S. Marshal in and for the Dist. of Columbia. 
i By W. J. Roberts, 

Deputy U. S. Marshal. 

James IV. Good. Secretarv of War. bv Col. A. X. Stallings, Judge 
Advocate General, in charge, personally. April 20. 1929. 

Edgar C. Snyder, 

U. S. Marshal in and for the Did. of Columbia. 

By John C. Hawkins. 
Deputy V. S. Marshal. 

K. 


Answer of the respondent. Frank T. Hines. Director of the L nited 
States Veterans' Bureau, to the petition for the writ of mandamus 
and return to the rule to show cause issued thereon 


Filed Mav IT. 1929 


* 


* 




3fe 


3jC 


Now comes the defendant. Frank T. Hines. Director of the United 
States Veterans* Bureau, now and at all times saving and reserving 
unto himself all benefits of the lack of jurisdiction of the court ap¬ 
pearing upon the face of the said petition to grant the relief prayed 
for and the lack of jurisdiction of the court to direct him as Director 
of the United States Veterans 7 Bureau to perform the acts in 
question, and relying upon same as if demurrer had been 
12 specifically interposed, for answer to said petition and return 
to the rule to show cause issued thereon, or so much thereof 
as is material for him to answer, answering savs: 


Answering paragraph 1. the respondent, Frank T. Hines, admits 
the allegations thereof. 

vT7 

2 

Answering paragraph 2, the respondent, Frank T. Hines, admits 
the allegations thereof. 

3 

Answering paragraph 3, the respondent, Frank T. Hines, admits 
the allegations thereof. 

4 

Answering paragraph 4, the respondent, Frank T. Hines, admits 
the allegations thereof. 


Answering so much of paragraph 5 as is material for him to an¬ 
swer, the respondent, Frank T. Hines, admits that the petitioner 
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herein made application to the Director of the United States Vet¬ 
erans* Bureau for retirement with pay, rights, benefits, and priv¬ 
ileges; that the receipt of said application was duly acknowledged 
by the United States Veterans' Bureau; that the bureau thereafter 
rated the petitioner as entitled to retirement under the jdisabled 
emergency officers' retirement act: that petitioner was advised of 
this action: that the name of the petitioner was certified to the 
Secretary of War to be placed upon the emergency officers' retirement 
list of the Army; that thereafter the said petitioner was advised that 
his claim had been disallowed by application of a decision of the 
Comptroller General of the United States dated February 11, 
13 19*29 (which decision is attached hereto, marked 4 * Exhibit A*’ 

and prayed to be made a part hereof); that the petitioner was 
advised thereafter by The Adjutant General of the Army that upon 
advice from the Veterans' Bureau his name would not be placed upon 
the emergency officers’ retirement list of the Army, all in tln> manner 
and form as set forth in detail in paragraph 5 of the petition herein. 

Further answering this paragraph, the respondent. Frank T. 
Hines, savs that he was advised on February 23. 1929. bv the Comp- 
troller General of the United States in the case of John Cfivanagh, 
petitioner herein, as follows: 

46 The situation of a retired enlisted man who served as a com¬ 
missioned officer during the World War was considered in decision 
to you of February 11. 1929, A-25514, paragraph E. in which it 
was held that such retired enlisted men are not entitled to retire¬ 
ment under the act of May 24. 1928.*’ 

This said decision is hereto attached, marked 44 Exhibit B.” and 
prayed to be made a part hereof; that thereafter, on. to wit, the 
third day of May, 1929. the respondent herein resubmitted the case 
of John Cavanagh, the petitioner herein, to the Comptroller Gen¬ 
eral of the United States, who advised him on May 8,! 1929, in 

/ v * 

effect, that where there is a separation from the retired libt of the 
Regular Army the situation is the same as that of any othdr former 
emergency officer coming within the terms of the law. A| copy of 
said decision is hereto attached, marked 44 Exhibit C ” and prayed 
to be considered a part hereof. 


Answering paragraph 6. the respondent. Frank T. Hinep. admits 
that by reason of his service during the World War as al commis¬ 
sioned officer of the Army of the United States other than sjis a com¬ 
missioned officer of the Regular Army, of his havingj incurred 
14 during his war service physical disabilities resulting directly 
from such war service, of his having been rated by the United 
States Veterans’ Bureau for said disabilities, and of the administra¬ 
tive action had upon his application, as aforesaid, the petitioner is 
entitled to be placed on the disabled emergency officers’ retired list 
with retirement pay and all other rights, benefits, and privileges 
provided by the emergency officers’ retirement act. The respondent, 
Frank T. Hines, denies that he is without legal right or authority to 
reconsider, reverse, or modify the administrative action taken by 
him upon the petitioner’s application and denies each and every 
other allegation of paragraph 6. 
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Further answering paragraph 6. the respondent, Frank T. Hines,, 
says that he has reconsidered the petitioner's application for benefits 
under the act of May 4, 1928, commonly known as the emergency 
officers' retirement act (Public. No. 506, 70th Congress); that 
he has caused the name of the petitioner to be restored as of May 
31. 192S. upon the register established in accordance with section 2 
of Public 506, 70th Congress; has again certified the name of the 
petitioner to the Secretary of War to be placed upon the separate 
list created by the said emergency officers' retirement act with the 
rank held by him when discharged from his commissioned service 
and has awarded retirement pay to the said petitioner at the rate 
of 7 per centum of the pay to which lie was entitled at the time 
of his discharge from his said commissioned service. 

Further answering, the respondent says that the voucher on said 
award has been prepared, and said voucher forwarded by the dis¬ 
bursing officer of the United States Veterans’ Bureau to the General 
Accounting Office, pursuant to section 74, title 31. United States 
Code, for an advance decision as to whether or not said voucher 
should be paid. 

15 Wherefore, having answered fully the allegations of the 
petition, the respondent. Frank T. Hines, prays that the rule 
to show cause be discharged, the petition dismissed, and that he be 
allowed his reasonable costs herein incurred. 


Frank T. Hines. 

Director , United States Veterans' Bureau. 

Leo A. Rover, 

United States Attorney. 

John W. Fihelly. 

Assistant United States Attorney. 

Of counsel : 

James O. C. Roberts. 

Assistant General Co-unset . U. S. V. B. 

James T. Brady. 

Attorney. United States Veterans' Bureau. 

Annabel Hinderliter. 

Attorney . United States Veterans ’ Bureau. 


I, Frank T. Hines. Director of the United States Veterans’ Bureau, 
do solemnly swear that I have read the foregoing answer by me 
subscribed and know the contents thereof; that the matters and 
things therein stated of personal knowledge are true, and those stated 
on information and belief are believed to be true. 

Frank T. Hines. 

Subscribed and sworn to before me this 16th dav of Mav, 1929. 
[seal.] M. J. Travland, 

Notaiy Public. 

16 Exhibit A 

Filed Mav 17, 1929 

E. u There is also before the bureau the claim of John Henry 
Hoeppel, C—905214, who alleges that he is a retired enlisted man of 
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the Regular Army and served as an emergency officer during the 
World War, and inquires whether a retired enlisted mjm of the 
Regular Army may be retired as an emergency officer with or with¬ 
out pay under Public 506, 70th Congress, and still receive retired 
pay as an enlisted man of the Regular Army.*’ 

The act of March 2. 1907 (34 Slat. 1217), provides: 

“ * * * That when an enlisted man shall have serfed thirty 

years either in the Army, Navy, or Marine Corps, or in all!, he shall, 
upon making application to the President, be placed updn the re¬ 
tired list, with seventy-five per centum of the pay and i}llowances 
he may then be in receipt of. and that said allowances shall be as 
follows: Nine dollars and fifty cents per month in lieu bf rations 
and clothing and six dollars and twenty-five cents per month in lieu 
of quarters, fuel, and light: Provided, That in computing the neces- 
sarv thirtv years 7 time all service in the Armv, Navv, and Marine 
Corps shall be credited. " 

Section 212 of the World War veterans' act, as amended July 2, 
1926 (44 Stat. 798). provides in part: 

Sec. 212. This act is intended to provide a system for jtlie relief 
of persons who were disabled, and for the dependents of those who 
died as a result of disability suffered in the militarv service of the 
United States between April 6. 1917, and July 2. 1921. For such dis¬ 
abilities and deaths no other pension laws or laws providing for 
gratuities or payments in the event of death in the servkje shall be 
applicable: Provided, however, That the laws relating to the re¬ 
tirement of persons in the regular military or naval service shall 
not be considered to be laws providing for pensions, gratuities, or 
payments within the meaning of this section; and provided fur¬ 
ther, That compensation under this title shall not be paidjwhile the 
person is in receipt of active service or retirement pay. this [proviso to 
be effective as of April 6. 1917. * * *. 77 

Retired enlisted men are not entitled to compensation tinder the 
World War veterans' act. They are entitled to retired pay and al¬ 
lowances as fixed by law. In addition. Congress has by j a special 
provision provided additional benefits for retired enlisted men of 
the Regular Army, Navy, or Marine Corps, who served as com¬ 
missioned officers during the World War by section S of the act of 
June 6. 1924 (43 Stat. 472). as follows: 

*• Sec. S. Thai retired enlisted men of the Army heretofore or 
hereafter retired who served honorably as commissioned jofficers of 
the Army of the United States at some time betweenj April 6, 
19i7, and November 11, 1918. shall be entitled to receive the 
17 pay of retired warrant officers of the Army; and retired en¬ 
listed men of the regular Navv and Marine Corps hereto- 
fore or hereafter retired who served honorably as commissioned offi- 
cers, regular, temporary, or reserve, in the naval service at some time 
between the aforesaid dates, and who at the time of their retirement 
were members of the regular Navy or Marine Corps, shall be entitled 
to receive the pav of retired warrant officers of the Navv and Marine 
Corps, respectively: Provided, That such enlisted men retired prior 
to July 1, 1922, shall be entitled to receive the pay provided by law 
for retired warrant officers of equal length of service retired prior 
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to that date and that any such enlisted man retired subsequent to 
June 30. 1922, shall be entitled to receive the pay provided by law 
for retired warrant officers of equal length of service retired sub¬ 
sequent to that date: Provided further. That nothing in this act 
shall operate to prevent any person from receiving the pay and al¬ 
lowances of his grade, rank, or rating on the retired list when such 
pay and allowances exceed the pay to which he would be entitled 
under this act by virtue of his commissioned service.' 

The pay fixed by the act of May 24. 1928. is in lieu of all disability 
compensation benefits to such officers, or persons, provided in the 
World War veterans 7 act of 192-f. and amendments thereto, except 
as otherwise provided in the act of May 24, 1928. The purpose 
seems plain to provide only for persons otherwise within the act 
receiving benefits, or entitled to receive benefits, under the World 
War veterans 7 act. and to exclude those for whom provision has 
been made in other laws. In addition to the general law for the re¬ 
tirement of enlisted men of the regular establishments, a special 
provision has been made for such retired enlisted men. whenever 
retired, who served as commissioned officers at some time between 
April 6. 1917. and November 11. 1918. The act of May 24. 1928, 
provides for retirement of former officers otherwise within the act 
who have been rated at less than 30% . but more than ION. disabled, 
with a proviso that such retirement shall be without retired pay. 
and that such former officers, when retired. ** shali be entitled only 
to such compensation and other benefits as are now, or may hereafter, 
be provided by law or regulations of the United States Veterans 7 
Bureau. 77 Obviously this provision was not intended to substitute 
compensation under the 'World War veterans 7 act for retired pay: 
its effect is to show clearly retired enlisted men were not intended to 
he provided for under that act. Retired enlisted men are not within 
the compensation benefits of the World War veterans 7 act: if they 
were retired without pay as less than 30% but more than 10% dis¬ 
abled they would not be entitled to compensation under the World 
War veterans 7 act. Specific provisions of law fix their rights to 
pay upon retirement, and if they had commissioned service be¬ 
tween April G. 1917. and November 11. 1918. Congress has provided 
a reward for such service whether or not disabled in such service. 
Were the benefits of retirement with pay under the act of May 24, 
1928. less than the benefits accruing by the laws providing for their 
retirement and for pay. there is no question it would be held that the 
general provisions of the act of May 24, 1928. did not include such 
retired enlisted men. the special provisions applicable to them being 
controlling. The. construction must be the same, notwithstanding 
in some cases retired pay under the act of May 24. 1928, would be 
greater than the retired pay as enlisted men. For the reasons stated 
it is concluded .that retired enlisted men of the Regular Army, 
IS Navy, or Marine Corps who served as commissioned officers 
during the World War, other than as officers of the regular 
establishments, are not entitled to retirement under the act of Mav 
24, 1928. 
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Exhibit B 

[Copy] 


A-25279. 


Comptroller General of the United States. 

Washington. February 23. 1029. 

The Director, United States Veterans* Bureau. 

Sir: I have your request on Veterans’ Bureau Form Xo. 488 for 
report as to the rate of retired pay applicable in the case of John 
Cavanagh, V. S. Army, retired, who is stated to have been placed 
on the emergency officers’ retired list as a captain effective! May 31, 
1928. with not less than 30 per centum permanent disability, pur¬ 
suant, to the provisions of the act of May 24. 1928 (45 S|tat. 735). 

The military history of this claimant shows that he was retired 
August 29. 1923. in the grade of master sergeant, having completed 
30 years’ service authorized to be counted for retirement pur¬ 
poses. The finance officer reported January S. 1929. thajt Master 
Sergeant John Cavanagh. U. 8. Army, retired, has received pay 
for the perioid July 1. 1927. to that date at the rate of 8138.75 per 
month. This is the pay provided for retired enlisted men of the 
Regular Armv under the provisions of section 8 of the aci; of June 
C. 1924 (43 Stat. 472). 

The situation of a retired enlisted man who served as aj commis¬ 
sioned officer during the World War was considered in decision to 
you of February li. 1919, A-25514, paragraph E. in whijdi it was 
held that such retired enlisted men are not entitled to retirement 
under the act of May 24. 192S. 

Respectfully." 

(Signed) J. R. McCa|rl. 

Comptroller General of the United', States. 
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Exhibit C 


[Copy] 

A-25279. 

Comptroller General of the United Stages, 

' Washington , May 8, 1029. 
The Director. U. S. Veterans’ Bureau. 

Sir: There has been received your letter of May 3. 1929.(referring 
specifically to the case of John Cavanagh. C—905205, a former emer- 
genev officer, who otherwise comes within the act of Ma\i 24. 1928 

t.' * / • 

(45 Stat. 735). and is a retired enlisted man of the Regular Army, 
and ask whether, if he resigns and his resignation is accepted from 
the retired list as an enlisted man of the Regular Armv, lie may be 
placed on the retired list created by the act of 192S. A j complete 
answer was made to a question of this substance in decisio^i of Feb¬ 
ruary 11, 1929 (8 Comp. Gen. 423), case of Walter Ferrol, who is 
in active service in the Regular Army, and you were informed that 
upon evidence of separation from the Regular Army, s(nd if he 
were otherwise within the act, he might be retired under fjhe act of 
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1928. There is no difference in the situation of an enlisted man on 
the active or retired list in this respect. 

The question propounded in question E, considered in decision of 
February 11. 1929. was whether a retired enlisted man of the Regular 
Armv mi<rht be retired with or without pav under the act of 1928. 
Retirement without pay is authorized in the act for former emergency 
officers who are otherwise within its terms and whose disability is 10 
per cent or over and less than 30 per cent, “but without retired pay, 
and shall be entitled only to such compensation and other benefits 
as are now or may hereafter be provided by law or regulation of 
the United States Veterans’ Bureau." Obviously a retired enlisted 
man entitled to three-fourths of the pay of his grade at time of 
retirement or entitled to the retired pay of a warrant officer under 
the act of June 0. 1924 (43 Stat. 472), would not come within the 
limiting phraseology just quoted, his retired pay being many times 
the compensation payable under the World War veterans’ act for a 
rating between 10 and 30 per cent. The question was understood as 
addressed to retired enlisted men who continued as retired enlisted 
men and was answered accordingly. Where there is a separation 
from the retired list of the Regular Army, the situation of the 
former officer is no different than anv other former emergency offi- 
cer coming within the terms of the law. Neither the law nor the 
decision penalizes such a former emergency officer for having once 
been upon the retired list of the Regular Army as an enlisted man. 
The question is answered accordingly. 

Respectfully. 

(Signed) J. R. McCarl, 
Comptroller General of the United States. 

20 Supreme Court of the District of Columbia 

i Friday, May ITtii, 1929. 

Session resumed pursuant to adjournment. Hon. William Hitz, 
Justice, presiding. 

jfc 

This cause came on to be heard upon the petition filed herein, the 
rule to show cause issued thereon, and the answer and return of 
respondent to said petition and rule. Whereupon after argument 
thereon by attorneys; of record for the respective parties this cause 
was submitted to the court. 

Upon consideration thereof it is ordered that the prayers of the 
petition be. and the same are hereby, granted and that the writ 
of mandamus do forthwith issue as in said petition prayed. Further, 
it is considered thati petitioner recover of respondents his costs of 
suit to be taxed by the clerk and have execution thereof. 

From the foregoing the respondents, by their said attorneys, in 
open court, note an appeal to the Court of Appeals. 

Assignments of error 

Filed May 29, 1929 


sgc 


5-C 


* 


Now comes the respondents, Frank T. Hines, Director of the 
United States Veterans’ Bureau, and James W. Good, Secretary 
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of War, by their attorney, Leo A. Rover, United States attor- 
21 nev in and for the District of Columbia, and assign as error 
herein the following: 

1. The court erred in granting the prayers of the petition and in 
allowing the writ to issue. 

Leo A. Rover. 

United States Attorney, 

John W. Fihelly, 

Assistant United States Attorney , 

Attorneys for Respondents. 

Service of copy of the foregoing assignments of error accepted 
this 28th day of May, 1929. 

Edward S. Bailey, 
Attorney for Petitioner. 


Memorandum 
Filed July 27. 1929 


Time to file transcript of record in Court of Appeals extended to 
and including August 31. 1929. 


Designation of record 
Filed Mav 29, 1929 


* 




* 


The clerk will please include in the transcript of record l pn appeal 
to the Court of Appeals of the District of Columbia the following: 

1. Petition and rule to show cause. 

2. Answer to respondents. 

3. Judgment of the court. 

•4. Assignment of error. 

5. This designation. 

Leo A. Rover, 

United States Attorney, 

John W. Fiheli.y. 


22 


Assistant United States Attorn 


Attorneys for Respondents. 


ey , 


Service of copy of the foregoing designation of record 


this 2Sth dav of May, 1929. 

%j */ / 


Edward S. Bailey, 
Attorney for Petitioner. 


accepted 


23 


Court of The District of Columbia 


United States of America, 

District of Columbia , ss : 

I, Frank E. Cunningham, clerk of Supreme Court of th^ District 
of Columbia, hereby certify the foregoing pages numbered from 1 
to 22. both inclusive, to be a true and correct transcript of tljie record, 
according to directions of counsel herein filed, copy of which is made 
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part of this transcript, in cause No. 76586, at law, wherein the United 
States of America, ex relatione John Cavanagh, is petitioner and 
Frank T. Hines, Director of the United States Veterans’ Bureau, 
and James W. Good. Secretary of War, are respondents, as the same 
remains upon the files and of record in said court. 

In testimony whereof, I hereunto subscribe my name and affix the 
seal of said court, at the city of Washington, in said District, this 
16th day of August. 1929. 

[seal.] Frank E. Cunningham, Clerk , 

By Chas. B. Coflin, Asst. Clerk. 

(Indorsement on cover:) District of Columbia Supreme Court. 
No. 5035. Frank T. Hines, Director of the United States Veterans’ 
Bureau, and James W. Good, Secretary of War, appellants, vs. U. S. 
ex rel. John Cavanagh. Court of Appeals. District of Columbia. 
Filed Aug. 20, 1929. Henry W. Hodges, clerk. 
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In the Court of Appeals of the District 

of Columbia 


No. 5034 ; 

Frank T. Hines, Director of the United States 
Veterans ’ Bureau, and James W. Good, Secre¬ 
tary of War, appellants j 

V. ! 

The United States of America, ex Relatione 

Robert C. Easton 


No. 5035 I 

Frank T. Hines, Director of the United States 
Veterans’ Bureau, and James W. Good, Secretary 

i 

of War, appellants | 

| 

The United States of America, ex [relatione' 

John Cavanagh 


BRIEF of appellant 


STATEMENT OF THE CASE 

The facts in both of these cases are essentially 
the same and the question presented isj identical. 
The facts as they will here be set forth are those 

appearing in the transcript of record in the 

(i) 

70440—29 - 1 
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Cavanagh case, No. 5035. The disposition by this 
court of that case will be controlling on the Easton 
case , No. 5034. 

The petitioner below, hereinafter called the peti¬ 
tioner, was retired from the Regular Army as an 
enlisted man in the grade of Master Sergeant on 
August 28,1923, after and by reason of thirty years’ 
service in the Army of the United States, and from 
and after June 6,1924, in accordance with a statute 
then enacted (43 Stat. 472) has received and was 
receiving at ithe time of the filing of the petition for 
writ of mandamus in this case $138.75 per month as 
a retired enlisted man. During the period of the 
World War the petitioner served as an officer of 
the Armv of the United States other than an officer 
of the Regular Army, or otherwise stated, as an 
Emergency Officer. By application dated May 31, 
1928, petitioner applied for benefits under the so- 
called Emergencv Officers’ Retirement Act of Mav 
24,1928 (45 Stat. 735, 736). These facts amplified 
and detailed served as the allegations on which the 
prayer of the petition for writ of mandamus was 
founded. Said prayer is as follows: 

Wherefore petitioner prays that the writ 
of ntandamus be issued and directed to the 
said Frank T. Hines, Director of the United 
States Veterans’ Bureau, and to the said 
James W. Good, Secretary of War, com¬ 
manding them and each of them: 

(a) To place petitioner, as of May 31, 
1928, upon and continue him on the separate 


retired list created by the act of Congress of 
May 24,1928, as part of the Army pid known 
as the emergency officers’ retired list of the 
Army, with the rank of captain. 

( b ) To pay petitioner, or cause him to be 
paid, from the date of the receipt of his ap¬ 
plication ; that is to say, from Marp 31, 1928, 
retired pay at the rate of 75 per centum of 
the pay to which he was entitled ^t the time 
of his discharge from his said confimissioned 
service, except pay under the act Of May 18, 
1920; that is to say, 75 per centum of $3,360 
per annum, or of $280 per month, the said 
percentage being $2,520 per annufam, or $210 
per month. 

For such other and further relief as the 
court may deem proper and the nature of the 
case may require. 

The petition was filed Axuil 26, 1929, 
same date there issued out of the Supreme Court of 
the District of Columbia a rule requiring the re¬ 
spondents Hines and Good to show ca^ise why a 
writ of mandamus as prayed should not issue. The 


and on the 


return and answer of the respondent jHines was 
filed May 17, 1929, and said respondent after ad¬ 
mitting that the petitioner was an Emergency Offi¬ 
cer of the World War; that he had a permanent 
disability of not less than thirty per cejnt directly 
resulting from such war service; that hp had been 
so rated in accordance with law; that h|e had filed 
application for Emergency Officers’ retirement 
benefits, which application was received in the Vet- 
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erans’ Bureau on May 31, 1928; and that the peti¬ 
tioner was entitled to be placed on the disabled 
Emergency Officers’ retired list with retirement 
pay and all other rights, benefits, and privileges 
provided by the Emergency Officers’ Retirement 
Act, further answered as follows: 

7 


the respondent, Frank T. Hines, 
says that he has reconsidered the petitioner’s 
application for benefits under the act of May 
24,1S2S, commonly known as the emergency 
officers’ retirement act (Public, Xo. 506, 70th 
Congress) ; that he has caused the name of 
the petitioner to be restored as of May 31, 
1928, upon the register established in ac¬ 
cordance with section 2 of Public 506, 70th 
Congi*ess; has again certified the name of 
the petitioner to the Secretary of War to be 
placed upon the separate list created by the 
said emergency officers’ retirement act with 
the rank held by him when discharged from 
his commissioned service and has awarded 
retirement pay to the said petitioner at the 
rate of 75 per centum of the pay to which 
he was entitled at the time of his discharge 
from his said commissioned service. 

Further answering, the respondent says 
that the voucher on said award has been pre¬ 
pared, and said voucher forwarded by the 
disbursing officer of the United States 
Veterans’ Bureau to the General Account- 


i 

ing Office, pursuant to section 74, title 31, 
United States Code, for an advance decision 
as to whether or not said voucher should be 
paid. 
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Wherefore, having answered fully the 
allegations of the petition, the ljespondent, 
Frank T. Hines, prays that the rjile to show 
cause be discharged, the petition! dismissed, 
and that he be allowed his reasonable costs 
herein incurred. 

The cause came on to be heard on the petition and 
rule and the answer and return to said petition and 
rule, and on May 17, 1929, the Trial Cohrt ordered 
that the prayers of the petitioner be granted and a 
writ of mandamus issued. (R. 14.) From this 
order the respondents appealed to this (^ourt. 

ASSIGNMENTS OF ERROR 

The Court erred in granting the praVers of the 
petition and in allowing the writ to issuej 

PERTINENT STATUTORY PROVISIONS 

I 

l 

Be it enacted by the Senate and House of 
Representatives of the United States of 
America in Congress assembled, That all per¬ 
sons who have served as officers of the Army, 
Navy, or Marine Corps of the Unjited States 
during the World War, other thaii as officers 
of the Regular Army, Navy, or Marine Corps 
who during such service have incurred physi¬ 
cal disability in line of duty, and who have 
been, or may hereafter, within ohe year, be, 
rated in accordance with law at nbt less than 
30 per centum permanent disability by the 
United States Veterans’ Bureau for dis¬ 
ability resulting directly from sucji war serv¬ 
ice, shall, from date of receipt of applica- 
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tion by the Director of the United States 
Veterans’ Bureau, be placed upon, and 
thereafter continued on, separate retired 
lists, hereby created as part of the Army, 
Navy, and Marine Corps of the United 
States, to be known as the emergency officers’ 
retired list of the Army, Navy, or Marine 
Corps of the United States, respectively, 
with the rank held bv them when discharged 
from their commissioned service, and shall 
be entitled to the same privileges as are now 
or may hereafter be provided for by law or 
regulations for officers of the Regular Army, 
Navy, or Marine Corps who have been re¬ 
tired for physical disability incurred in line 
of duty, and shall be entitled to all hospitali¬ 
zation privileges and medical treatment as 
are now or may hereafter be authorized by 
the United States Veterans’ Bureau, and 
shall receive from date of receipt of their 
application retired pay at the rate of 75 per 
centum of the pay to which they were en¬ 
titled at the time of their discharge from 
their commissioned service, except pay under 
the Act of May 18, 1920: Provided, That all 
pay and allowances to which such persons 
or officers may be entitled under the provi¬ 
sions of this law shall be paid solely out of 
the military and naval compensation appro¬ 
priation fund of the United States Veterans’ 
Bureau, and shall be in lieu of all disability 
compensation benefits to such officers or per¬ 
sons provided in the World War Veterans’ 


Act, 1924, and amendments thereto, except 
as otherwise authorized herein, and except as 
provided by the Act of December 18, 1922: 
Provided further, That all persons Who have 
served as officers of the Army, Navy, or 
Marine Corps of the United States during 
the World War, other than as officers of the 
Regular Army, Navy, or Marine Corps, who 
during such service have incurred physical 
disability in line of duty, and who have here¬ 
tofore or may hereafter be rated less than 
30 per centum and more than 10 pe^ centum 
permanent disability by the United States 
Veterans’ Bureau, for disability [resulting 
directly from such war service, shAll, from 
date of receipt of application by the Director 
of the United States Veterans’ Bureau, be 
placed upon, and thereafter continued on, 
the appropriate emergency officer^’ retired 
list, created by this Act, with the hank held 
by them when discharged from tpeir com¬ 
missioned service, but without retired pay, 
and shall be entitled only to such compensa¬ 
tion and other benefits as are now or may 
hereafter be provided by law or regulations 
of the United States Veterans’ Bureau, to¬ 
gether with all privileges as are now or may 
hereafter be provided by law or reflations 
for officers of the Regular Army, Navy, or 
Marine Corps who have been retired for 
physical disability incurred in line of duty: 
And provided further, That the retired list 
created by this Act of officers of the Armv 

•/ I * 
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shall be published annually in the Army 
Register, and said retired lists of officers of 
the Navy and Marine Corps, respectively, 
shall be published annually in the Navy 
Register. 

Sec. 2. No person shall be entitled to bene¬ 
fits under the provisions of this Act except 
he make application as hereinbefore pro¬ 
vided and his application is received in the 
United States Veterans’ Bureau within 
twelve months after the passage of this Act: 
Provided , That the said director shall estab¬ 
lish a register, and applications made here¬ 
under shall be entered therein as of the ac¬ 
tual date of receipt, in the order of receipt in 
the Veterans’ Bureau, and such register shall 
be conclusive as to date of receipt of any 
application filed under this Act. The term 
“World War,” as used herein, is defined as 
including the period from April 6, 1917, to 
July 2, 1921. (Emergency Officers’ Retire¬ 
ment Act, May 24, 1928; 45 Stat. 735, 736.) 

Disbursing officers, or the head of any ex¬ 
ecutive department, or other establishment 
not under anv of the executive departments, 
may apply for and the General Accounting 
Office shall render his decision upon any 
question involving a payment to be made by 
them or under them, which decision, when 
rendered, shall govern said office in passing 
upon the account containing said disburse¬ 
ment. (Section 74, Title 31, U. S. C.) 
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ARGUMENT 

I 

The relief sought by the petition paraphrased is: 

(1) To place the petitioner on the separate re- 

tired list of the Army created by the Emergency 
Officers’ Retirement Act. j' 

(2) To pay petitionei or cause him toj be paid 
seventy-five per centum of the pay petitioner was 
receiving when discharged from his commissioned 
service. 

As to (1) respondent Hines answered (R. 10) 
that he has “certified the name of the petitioner to 
the Secretary of War to be placed upon the sepa¬ 
rate list.” (The Secretary of War did| not file 
return to the rule or answer to the petitioii and the 

Record does not show the action of the Secretarv 

«/ 

of War on respondent Hines’s certification.) 

As to (2) respondent Hines answered | (R. 10) 
that he had “awarded retirement pay to;the said 
petitioner at the rate of 75 per centum of! the pay 
to which he was entitled at the time of his discharge 


* 


* 


from his said commissioned service. 

i 

That the voucher on said award has been prepared, 
and said voucher forwarded by the disbursing of- 
ficer of the United States Veterans’ Bureau to the 
General Accounting Office, pursuant to section 74, 
title 31, United States Code, for an advance de¬ 
cision as to whether or not said voucher should be 
paid.” 

The question presented is whether the respondent 
Hines had taken all the action requirecj of him 
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under the statute on the facts presented, or whether, 
as the order of the Trial Court requires, the re¬ 
spondent must make actual payment to the peti¬ 
tioner. 

This Court judicially knows that before the re¬ 
spondent Hines could draw a check in payment of 
money benefits under the Emergency Officers ■ Re- 
tirement Act, or anv other Act coining under the 
administration of said respondent, he must certify 
his name to the Treasury Department as a dis¬ 
bursing officer. The petition in this case does not 
allege that the respondent is such a disbursing offi¬ 
cer, and as a matter of fact the respondent is not 
such a disbursing officer. Further, under Govern¬ 
ment procedure so long in force as to be judicially 
noticed by this Court, it is not the practice of an 
executive head of a Department or Bureau of the 
Federal Government to certify his own name as a 
disbursing officer, but that rather does he designate 
an employee as a disbursing officer and certifies the 
name of said employee to the Treasury Department 
so that said employee may draw checks on the 
Treasurer of the United States against the appro¬ 
priations available. There can be no question but 
that the power of an executive head of a Govern¬ 
ment Bureau is discretionary in his selection of the 
disbursing officer for his Bureau, and mandamus 
can not control his action so as to require such 
executive to certify himself as a disbursing officer. 


. 

The respondent having caused the name of the 
petitioner to be restored as of May 31, ld28, upon 
the register established by the Emergency Officers’ 
Retirement Act, having certified the name of the 


petitioner to the Secretary of War to tje placed 
upon the separate list created by said Act with the 


rank held by him when discharged from jhis com¬ 
missioned service, having awarded retirement pay 
to the said petitioner at the rate of severity-five per 
centum of the pay to which he vras entitled at the 


time of his discharge from his said compiissioned 


service, and having caused a voucher on the award 
to be prepared and sent to the disbursing officer, 

. i 

did everything required of him by said A^t. 

In the United States Veterans’ Bureau there is 


a designated disbursing officer, and seemingly the 
real complaint of the petitioner in this case is that 
said disbursing officer exceeded his poweir and au¬ 
thority when he transmitted to the General Ac¬ 
counting Office for advance decision the voucher in 
favor of the petitioner which had been submitted to 
the disbursing officer by the responded Hines. 
The disbursing officer is not a party to tljiis action 
and while his action is immaterial to the! question 
of whether or not the respondent did o $ did not 
perform his duty, it is seemingly indisputable that 
the action of said disbursing officer was j properly 
within the provisions of Section 74, Title 31, United 
States Code. 
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It seems plain that the order of the Court that 
a writ of mandamus issue was improvidentlv 
granted and should be reversed. 

Leo A. Rover, 

United States Attorney. 
John W. Fihelly, 

Assistant United States Attorney. 
William Wolff Smith, 

General Counsel, United States Veterans’ 
Bureau. 

James O’C. Roberts, 

Assistant General Counsel, United States 
Veterans’ Bureau. 

Annabel Hinderliter, 

Attorney, United States Veterans’ Bureau. 
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Robert C. Easton 


Xo. 5035 

Frank T. Hines, Director of the United States Vet¬ 
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IN THE 


Court of Appeals;, district of Columfita 


Xo. 5034. 


Frank T. Hines, Director of the United States!Vet- 
emus’ Bureau, and James W. Good, Secretary of 

i * 

War, appellants, 

v . 

i 

The United States of America, ex relation^ 

Robert C. Easton 


No. 5035 


Frank T. Hines, Director of the United States!Vet¬ 
erans’ Bureau, and James W. Good, Secretary of 
War, appellants, 

v . 


The United States of America, ex relation^ 

John Cayanagli 


BRIEF OF APPELLEE. 


STATEMENT OF THE CASE. 

Appellant’s selection of Cayanagli’s case (Xo. 5035) 
for presentation is agreeable to us: and, as appellant 
says, the decision in Cayanagli’s case will colntrol 



o 


Easton’s. Appellant's statement of facts is correct as 

far as it goes and it probably goes far enough, but we 

prefer to state the facts established by the record 

somewhat more fully. 

•* 

Cavanagh is a retired enlisted man of the Regular 
Armv*. He first enlisted in the Regular Army June 24, 
1S95, and was duly retired as an elisted man (master 
sergeant) of the Regular Army August 28, 1923, for 
length of active service—30 years or more of honest 
and faithful service (some foreign service counted 
double as the statutes require). Since his retirement 
as an enlisted man of the Regular Army he has re¬ 
ceived, and at the time of the filing of his petition in 
this case he was, receiving, the monthly pay prescribed 
for a retired enlisted man of the Regular Army which 
pay, since the passage of the Act of June 6, 1924 (43 
Stat. 472), has been, by virtue of section 8 of that Act, 
$138.75 per month. While such enlisted man of the 
Regular Army he was duly commissioned Captain of 
the National (emergency) Army, August 15, 1917, and 
served as such during the World War and up to April 
b, 1922, when lie was honorably discharged from his 
emergency commission with the rank of Captain. At 
the time of his discharge from his emergency commis- 
sion he was receiving the pay prescribed by law for his 
grade, which (aside from the “bonus” under the Act 
of May 18, 1920) was $3,360 per annum, or $280 per 
month. Upon his discharge as an emergency officer 
he reverted to his enlisted grade in the Regular Army 
and served therein until duly retired, as just said, as 
an enlisted mail August 28, 1923. 

During his said commissioned service in the World 
War between August 15, 1917, and July 2, 1921, he in¬ 
curred in line of duty and resulting directly from his 


o 

o 


World War commissioned service physical disability 
which permanently disabled him to a degree ojf not 
less than 30 per cent; and the United States Veterans’ 
Bureau so found and so rated him November 5, 1928. 
Since it was first incurred, he has had and still lias said 
physical disability so incurred and so rated. On May 
24, 1928, Congress passed the Emergency Officers’ Re¬ 
tirement Act (Public, Xo. 506, 70th Congress), s^t out 
in full in Appellant’s Brief, pp. 5-8. He duly applied 
to appellant Hines, Director of the Veterans’ Bureau, 
for retirement with pav and other benefits under said 
Act, and the Bureau received his application May 31, 
1928. Thereafter the Bureau again found and [rated 
petitioner permanently disabled as before stated, ap¬ 
pellant Hines approved his application for retirement 
with pay as provided in said Emergency Officers’ Re¬ 
tirement Act effective as of May 31, 1928, the date of 
the receipt of his application, placed him on th£ said 
emergency officers retired list, certified his name to the 
Secretary of War for publication on the emergency 
officers’ retired list in the annual Army Register as 
prescribed by said Act, and by letter of November 12. 

1928, so advised him. 

But appellee did not receive, and up to the time of 
filing his petition (April 26, 1929) had not received, any 
of the retirement pay whatever as provided by said 
Emergency Officers’ Retirement Act. On the contrary, 
on February 23, 1929, appellant Hines was advised by 
the Comptroller General (R. 11, 12) that Cavknagh 
being a retired enlisted man of the Regular Arniy was 
not entitled to retirement under the Emergency Offi¬ 
cers’ Retirement Act, and thereupon, on February 27, 

1929, in obedience to the Comptroller General’s Advice, 
appellant Hines undertook, by way of “reconsjidera- 
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tion,” to take appellee off the emergency officers ’ re¬ 
tired list and notified the War Department to remove 
his name from the published register of retired emer¬ 
gency officers. On April 26, 1929, appellee tiled his 
petition for mandamus praying that appellant (1) 
place him on the* emergency officers’ retired list and 
continue him on it with his emergency rank of Captain 
and (2) pay him or cause him to be paid the retired 
pay of his emergency rank, that is, three-fourths of 
$280 per month, or $210 per month. On May 3, 1929, 
after the petition was tiled, appellant Hines resub¬ 
mitted Oavanagh’s case to the Comptroller General 
and, on May 8, 1929, that official (R. 13, 14) ruled that 
Cavanagh could be placed on the emergency officers' 
retired list upon his separation from the enlisted men's 
retired list of the Regular Army. No such separation 
took place. 

Appellant Hines, however, again “reconsidered” 
Cavanagh's application. What appellant did is stated 
in his answer filed May 17, 1929: After admitting that, 
as set out above, Cavanagh was an emergency officer 


during the World War; that as such he incurred in 
line of duty and resulting directly from such war ser¬ 
vice permanent disability of not less than 30 per cent; 
that the Veterans' Bureau so rated him in accordance 
with law; that he filed his application for retirement 
as an emergency officer under the Emergency Officers' 
Retirement Act, which application was received in the 
Veterans’ Bureau May 31, 1928; that he is entitled to 
be placed on the emergency officers’ retired list with 
retirement pay, admitted to be $210 per month, and all 
other rights, benefits, and privileges provided by the 
Emergency Officers’ Retirement Act, appellant Hines 
further answered— 


i i * 




that lie lias reconsidered the peti¬ 
tioner's application for benefits under the Act of 
May 24, 192S, commonly known as the Emergency 
Officers Retirement Act (Public, Xo. 506, TQtli Con¬ 
gress); that he has caused the name of t(ie peti¬ 
tioner to be restored as of May 31, 1928, upon the 
register established in accordance with section 2 
of Public 506, 70th Congress; has again certified 
the name of the petitioner to the Secretary|of War 
to be placed upon the separate list created by the 
said emergency officers retirement act wtitli the 
rank held bv him when discharged from 1 is com- 
missioned service and has awarded retirement pay 
to the said petitioner at the rate of [75 per 
centum of the pay to which he was entitled at the 


time of his discharge from his said commi 


service. 
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ssioned 


The Trial Court ordered (R. 14) that the pnjyers of 
the petition be granted and that the writ of majidamus 
forthwith issue as in said petition prayed. The prayers 
of the petition (R. 7) were that the writ of mandamus 
issue to appellant commanding him: 

“(a) To place petitioner, as of May oj, 1928, 
upon and continue him on the separate retired list 
created bv the act of Congress of Mav 24, 1928, as 
part of the Army and known as the emergency 
officers’ retired list of the Army, with tile rank 
of Captain. 

“ (b) To pay petitioner, or cause him to be paid, 
from the date of the receipt of his application, 
that is to say, from May 31, 1928, retired pay at 
the rate of 75 per centum of the pay to which he 
was entitled at the time of his discharge from his 
said commissioned service, except pay under the 
act of May 18, 1920; that is to say, 75 per centum 
of $3,360 per annum, or $280 per month, the said 
percentage being $2,520 per annum, or $210 per 
month. ’ ’ 
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APPELLANT’S ASSIGNMENT OF ERROR IS OF 
DOUBTFUL SUFFICIENCY. 

There is a single general assignment as follows: 

44 The court erred in granting the prayers of the 
petition and in allowing the writ to issue.” 

It would seem that such assignment of error is too 
indefinite and general and that for that reason this 
appeal should be dismissed. Clerks' Investment Com¬ 
pany v. Sydnor, 19 App. I). C., 89; Dist. of Col. v. 
Robinson, 14 App. 1). C. 512; Briscoe v. Rudolph, 221 
U. S. 547; Cooper v. Sellers, 30 App. D. C. 567; Wal- 
lacli v. Maei’arland, 31 App. I). C. 130. 

APPELLANT’S CONTENTION. 

Whatever may have been the specific errors contem¬ 
plated at the time the general assignment was made, 
appellant in his brief says: 


4 ‘The question presented is whether the respon¬ 
dent llines has taken all the action required of him 
under the statute on the facts presented, or 
whether, as the order of the Trial Court requires, 
the respondent must make actual payment to the 
petitioner.” 

He contends, as t)ie only reason for reversal, that ap¬ 
pellant took all the action required of him. Appellant’s 
argument is that inasmuch as he has held that appel¬ 
lee is entitled to be placed on the emergency officers’ 
retired list with the retired pay of his rank ($210 per 
month), and has restored his name to the retired list,- 
and has made an award for his retired pay, and has 
prepared the voucher for the payment of the said 
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award, and that inasmuch as his disbursing officer, be¬ 
fore paying the voucher, saw lit to forward it to the 
Comptroller General for his decision as to whether i 1 
should be paid or not, the Director has done all! toward 
payment that can be required of him, and t le man 
whom he has retired and whose retired pay is thus 
held up, while the Comptroller General decides whether 
he shall receive it or not, can not complain of the 
Director. We think such defense is utterlv untenable. 


ARGUMENT. 

I. 

When the Director of the Veterans’ Bureau Has| Placed 
an Applicant on the Emergency Officers’ Retired 
List with Retired Pay, Has Made an Awarc( of His 
Retired Pay, and Has Drawn a Voucher for His 
Retired Pay, Then it Becomes the Plain Man¬ 
datory Duty of the Director to Pay Him oij* Cause 
Him to be Paid His Retired Pay. 


The pertinent terms of the statute are, that appli¬ 
cants found bv the Veterans’ Bureau entitled td retire- 
ment under the Act— 


(1) “ shall, from the date of receipt of Applica¬ 
tion by the United States Veterans Bureau, be 
placed upon, and thereafter continued on, separate 
retired lists * * * with the rank held by them when 
discharged from their commissioned service. * * * 


(2) ‘'shall receive from date of receipt c)f then- 
application retired pay at the rate of 75 pdr cent¬ 
um of the pay to which they were entitled! at the 
time of their discharge from their commissioned 

• .V. vLL. 

service 


* * * 
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(3) “That all pay and allowances to which such 
persons or officers may be entitled under the pro¬ 
visions of this law shall be paid solely out of the 
military and naval compensation appropriation 
fund of the United States Veterans Bureau.” 


It seems to be conceded by appellant that the ad¬ 
ministration of the Emergencv Officers' Retirement 
Act is committed bv Congress to the Director; that 
he determines who are entitled to retirement, puts 
them on the retired list and keeps them on it; and 
that he controls the fund and the disbursement of the 
fund (“military, and naval compensation appropria¬ 
tion fund,” a Bureau fund) out of which the Act pro¬ 
vides the retiree^ pay shall be solely paid. Whether 
conceded or not, there can be no mistaking* the plain 
letter and meaning* of the Act, and if the language of 
the Act permitted any doubt of its meaning, as to us 
it does not, it would be removed by a consideration of 
the Committee reports. These reports, made from 
time to time and with only slight differences of phrase- 
ology, are all to one effect: 


The administration of this act is committed to 
the Veteran^ Bureau, which will determine and 
make payment to those entitled to its benefits, con¬ 
ditioned upon application being* made within one 

vear. 

* 

This provision meets an objection of the War 
Department, which has never favored the idea 
of this Act. 

A list will be furnished for and published in the 
Army and Xavy Register to which no objection is 
made. 

(H. Rpt. 665, S. Rpt. 123, 68th Cong., 1st Sess.; 

H. Rpt. 1563, 68th Cong., 2nd Sess.; S. Rpt. 

483, 69th Cong., 1st Sess.; H. Rpt. 326, 70th 
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Cong., 1st Sess.; S. Rpt. 115, 70th Cong., 1st 
Sess.) j 

The last reports, made immediately before[ enact¬ 
ment. also said this: 

The bill provides that the Act be administered 
by the Veterans Bureau, which has the medical 
records of the beneficiaries. The bureau will like¬ 
wise be charged with the funds relieving tl|ie War 
Department in this connection. (S. Rpt. 115, 
supra.) 


Appellant’s Defense Narrows to This: That H}s Duty 
to Make or Cause to be Made Payment of Retired 
Pay Under the Statute is Subservient to His Own 
Bureau Disbursing Officer and the Disbursing Of¬ 
ficer’s '‘Right” Before Paying to Ask tor the 
Comptroller General’s Opinion Whether or Not 
Payment Should be Made at All. 

In Appellant’s Brief it is said that appellant himself 
is not a disbursing officer, that he designates jhe Bu¬ 
reau disbursing officer and notifies the Treasury offi- 

• j v 

cials of the officer so designated, and that indisputably 
the disbursing officer before paying the retirjed pay 
may ask for the Comptroller General’s opinion under 
Section 74, Title 31, U. S. Code. But it is the respon¬ 
sibility of the Director, as it is the responsibility' of the 
head of a Department, to disburse the appropriations 
entrusted to him, or to cause them to be disbursed. Of 
course, as a practical matter, he can not disburse them 
himself but disburses them through his own disburs- 
ing officers, selected and designated and empowered 
by him to make the disbursements. The statutes do not 

i 

! 
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specifically empower the responsible chief of admin¬ 
istration to appoint disbursing* officers; the statutes 
recognize the necessary agencies. The head of the 
bureau appoints the disbursing officer, fixes the amount 
of his bond, and controls his disbursements within the 
limits of the hnv. The disbursing officer of the Ye- 
erans’ Bureau is appellant’s disbursing officer. 

This is general in administration and is especially 
true in the Veterans’ Bureau where the Director is 
given great, almost autocratic, power. See “World 
War Veterans’ Act, 1924,” 43 Stat. 607-630 and the 
Amendments, 43 Stat. 1302-1312. He alone is charged 
with the administration, prescribes his staff of of¬ 
ficers, experts, assistants and assigns to officers and 
employees such duties as he sees tit. Sec. 5. The hun¬ 
dreds of millions appropriated for that independent 
bureau are entrusted to him, stand to the bureau’s 
credit on the books of the Treasury, and are to be dis¬ 
bursed under the law by him or subject to his direction. 
The language used in the World War Veterans’ Act to 
confer such power over such fund is: “to be used under 
the direction of the bureau” (Sec. 12); “may be used 
by the bureau” (Sec. 13); “shall be made available 
to the bureau” (Sec. 16, 17); “payments from this ap¬ 
propriation shall be made upon and in accordance with 
the awards by the director” (16, 17); “the director 
is hereby authorized to refuse to make future pay¬ 
ments,” “the director in his discretion may suspend 
payment,” “when such payment is authorized by the 
Director” (21); “the director shall allow and pay 
such sum” (26); “the Veterans’ Bureau shall, under 
regulations to be prescribed by the director, reim¬ 
burse * * *” (31); “authority is hereby granted for 
the payment” (36); “the United States shall pay”; 
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“the director * * * shall pay” (201, 1); “such compen¬ 
sation may, in the discretion of the director, be plaid” 
(201, 7); “this paragraph shall not be so construed as 
to prevent payment by the bureau” (201, 8); “the 
amount of the compensation may be apportioned as 
may be prescribed by regulations” (201, 12); “the 
bureau shall pay monthly” (201, 16); “the director, 
as a condition to payment of compensation by the 
United States, may require” (313, 1); “the Veterans’ 
Bureau is hereby authorized to pay the beneficiary” 
(2a) ; “the director is hereby authorized and directed 
to transfer from the military and naval insurance ap¬ 
propriation” (302, 306); “and the United States Vet¬ 
erans’ Bureau is hereby authorized and directed to pav 

• • j i. « 

to said soldier or his beneficiaries” (305); “pajv the 
amount of insurance” (309); rehabilitation expenses 
“shall be paid bv the bureau monthly or semi-m<Mitlilv 

-*• * i • 

as the director may prescribe” (401); “the bureati may 
pay trainees” (401, d); and many other like Terms. 
And the Director is required to file annually with Con¬ 
gress “a full and itemized statement of all mloneys 
received and disbursed by the director, or any of his 
agents, for the preceding year.” (Sec. 14.) 


m. 

The Retired Pay in Question Being Fixed and Appro¬ 
priated for by Congress, Neither the Director Nor 
the Disbursing Officer Had Any Right to Asjk, Nor 
Had the Comptroller General Any Right td Give, 
Any Decision as to Whether or Not it Should be 
Paid: Not One of Them Had the Least Discretion 
in That Matter. 


Even if they had the right the decision of the 


troller General is not conclusive upon the courts.! U. S. 


Comp- 
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v. Hannon, 147 U. S. 268. But neither the director 
nor his disbursing officer had anv right to ask, nor had 
the Comptroller General any right to give, any de¬ 
cision. AVhen once Cavanagh was placed by the di¬ 
rector upon the retired list, then the statute spoke and 
commanded that he be paid. Neither director, nor his 
disbursing officer nor Comptroller General could ques¬ 
tion whether the pay should be paid or not. Smith r. 
Jackson, 241 Fed. 747; 246 U. S. 38S. Also McCarl r. 
Cox , 56 App. D. C. 27 and McCarl v. Pence, 57 id. 159. 

In Smith v. Jackson, 241 F. 747, the auditor defended 
on the same statute, saving he had sought the advice 
of the Comptroller of the Treasury who had rendered 
a decision against the plaintiff that was binding on the 
court. Judge Clayton rendered an emphatic opin¬ 
ion upon the point to the effect that plaintiff’s salary 
being compensation fixed by statute for which a spe¬ 
cific appropriation had been made and the manner of 
disbursement provided for, there was nothing left to 
the judgment or discretion of the disbursing officer or 
any other official. See 241 F. 747, bottom p. 757, and 
pp. 758 to middle of p. 759. The principle is recog¬ 
nized in all the recent Pay Stoppage Cases. 

The Bureau disbursing officer raised no question. 
All he did was to ask the Comptroller General to re¬ 
iterate his gratuitous and erroneous ruling that this 
man, by reason of being a Regular Army soldier of 
long service, was barred from emergency officers’ re¬ 
tirement—a question of right and status which was 
committed to and decided by the director and with 
which, besides, the Comptroller General, when he keeps 
within his proper sphere, can have no rightful con¬ 
cern. U. S. v . Hersha , 56 Fed. 954; Gedcles v. U. S., 36 
Ct. Cls. 428. 
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CONCLUSION. 

We respectfully submit that the order of the court 
below should be affirmed. 

Respectfully submitted, 

S. T. Ansell, 

E. S. Bailey, 

George M. Wilmeth, 
Attorneys for Appellee . 

Washington, D. C., 

November 27, 1929. 
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i 
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Frank T. Hines, Director of the United States 
Veterans’ Bureau, and James W. Good, Secre¬ 
tary of War, appellants 

v. 

The United States of America ex relatione 
Robert C. Easton and the United States of Amer¬ 
ica ex relatione John Cavanagh, appellees j 

_ 

BRIEF OF THE COMPTROLLER GENERAL OF THE UNITED 

STATES AS AMICUS CURIAS 

i 

— 

! 

PRELIMINARY STATEMENT 

* i 

This brief is filed as amicus curiae pursuant to 
leave granted January 7, 1930, in open court, and 
for the reason that while the arguments of coufisel 
for both parties were directed to the jurisdiction, 
and to some extent to the correctness of the deci¬ 
sions rendered by the Comptroller General of the 
United States in this class of cases, he was not n^ade 
a party to the proceedings. He was made a party 
to similar proceedings by other parties siibse- 
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quently brought in the court below and there is 
attached hereto as Exhibit A, a copy of the opinion 
of Mr. Justice Wheat filed November 18, 1929, dis¬ 
missing all of the bills of complaint except one 
which involved a different question—date from 
which the retired pay was payable. 

It is also desired in this connection to invite the 
Court’s attention to the fact that the instant cases 
before the court were submitted below on petition 
for mandamus and answers thereto without issue 
having been joined therein. See West v. Hitch - 
cock, 19 Appeals D. C. 333, and section 1276 D. C. 
Code. It is believed the Court should decide this 
procedural point. 

The Comptroller General respectfully submits to 
this Court that the question of authority to direct 
a disbursing officer in making payments is in re¬ 
ality immaterial in this case and the true question 
is the lawfulness of the payment to be made—and 
if those ordinarily having authoritv to determine 
the question of legality of payments bring that 
question to the attention of those about to make 
such a payment, the court will permit no techni¬ 
cality of procedure to overshadow or obscure the 
true question—and will examine into the lawfulness 
of the payment, irrespective of how as between 
Government officials that law question was brought 
into play—and it is not for these appellees to ques¬ 
tion in a procedure such as has been here brought. 
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ARGUMENT 


THE APPELLEES AS RETIRED ENLISTED MEN OF THE 4RMY 
IN RECEIPT OF RETIRED PAY SPECIFICALLY PROVIDED 
BY LAW FOR THEM WERE NOT ENTITLED TO BE PLACED 
ON THE EMERGENCY OFFICERS’ RETIRED LIST AND jPAID 
AS SUCH UNTIL THEY SURRENDERED THEIR RETIRED 
ENLISTED MEN’S STATUS AND PAY AS SUCH. CONSE¬ 
QUENTLY, MANDAMUS SHOULD NOT ISSUE 

Paragraph 2 of the respective bills of complaint 
in these two cases (E. 2) contains substantially 
similar averments and admissions that | as 

I 

petitioner— 

was duly retired from active service iiji the 
grade of quartermaster sergeant in the Reg¬ 
ular Army, since which date he has been and 
now is a retired enlisted man and since the 
passage of the act of June 6, 1924 (43 jStat. 
472) has received and is now receiving the 
pay of a retired warrant officer—namely 
$138.75 [per month]—by virtue of section 8 
of said act. * * * 

i 

These averments are admitted in paragraph 2 of 
the answers. (R. 7.) So, we may take it as estab¬ 
lished for the purpose of these cases, that the 
appellees as retired enlisted men in receipt! of a 
higher retired pay specifically provided for them 
because of their commissioned service during the 
World War, seek to compel their being placed^ also, 
on the emergency officers’ retired list and paid as 
such; that is, that they may retain their status as 
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retired enlisted men for the purpose of receiving 
from the United States the pay of retired warrant 
officers, and compel a status as retired commis¬ 
sioned officers for the purpose of receiving retired 
pay thereunder—thereby securing dual retired 
status as commissioned officers and enlisted men, 
and dual retired pay for, or in, each status. 

The Comptroller General held in his decision of 
February 11, 1929, 8 Comp. Gen. 423, which shows 
that it was rendered at the request of the Director 
of the United States Veterans’ Bureau which had 
been submitted by him under section 8 of the act 
of July 31, 1894 (page 8 of appellants’ brief), that 
these men were not legally entitled for pay pur¬ 
poses from the United States, to the dual status of 
retired enlisted men and retired commissioned of¬ 
ficers, nor to dual retired pay as retired enlisted 
men and retired commissioned officers. He also 
held in his decision of May 8, 1929 (R. 12), if and 
when such retired enlisted men surrendered their 
retired status $nd pay as such, they could be placed 
on the emergency officers’ retired list and paid in 
accordance with the Emergency Officers’ Retire¬ 
ment Act of May 24, 1928. 

This position is in accord with the law. 

It will be noted from the terms of the Emergency 
Officers’ Retirement Act of May 24, 1928—which 
is quoted in its entirety on pages 5 to 8 inclusive, 
of the brief for appellants—that it contained a pro¬ 
vision that its benefits: 
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* * * shall be in lieu of all disability 

benefits to such officers or persons provided 
in the World War Veterans’ Act, 1924, and 
amendments thereto, except as otherwise au¬ 
thorized herein, and except as provided by 
the act of December 18, 1922. * * * 

This is a positive statement of statutory law 
admitting of no doubt that the benefits un(Ler the 
Emergency Officers’ Retirement Act should be in 
lieu of all benefits under the World War Veterans’ 
Act. It is clear, therefore, that a retired emergency 
officer is not entitled to compensation under both 
the World War Veterans’ Act and the Emergency 
Officers’ Retirement Act. Turning to the previous 
World War Veterans’ Act of 1924, 43 Stat. ^23, we 
find that in the second proviso to section 1212 of 
said act, relating to compensation, it is stated: 

* * * That compensation undir this 

title shall not be paid while the person is 
in receipt of active service or retirement 
pay. * * * ! 

and in section 202(15), 43 Stat. 621: 

That any person who is now receiving a 
gratuity or pension from the United States 
under existing law shall not receive compen¬ 
sation under this section unless he shalll first 

* i 

surrender all claim to further payments of 
such gratuity or pension, except as provided 
in subdivision 7 of section 201. 

That is to say, no persomreceiving retired pay or 
a pension for his own services could receive any 
benefits under the World War Veterans’ Act of 
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1924, at least, unless and until he ceased to receive 
such retired pav or pension. Such a person might 
elect whether he would receive either retired pay or 
compensation, and as the retired pay—in this case 
$138.75 per month—was generally in excess of com¬ 
pensation, the man made no attempt to secure com¬ 
pensation in lieu of retired pay. As retired enlisted 
men, they could not receive compensation under 
the provisions of the act of 1924. As retired en¬ 
listed men thev can not now receive retired emer- 

%> 

gency officers’ pay which retired pay the law ex¬ 
pressly substitutes for the compensation. Appel¬ 
lees admitted in their petitions that they were each 
in receipt of retired pay as enlisted men and, con¬ 
sequently, they were prohibited by the express 
terms of the World War Veterans’ Act from re¬ 
ceiving any compensation benefits thereunder. As 
thev were not under the World War Veterans’ Act, 
the above quoted provisions of the Emergency Of¬ 
ficers’ Retirement Act were meaningless as to them 
for they could take nothing under that act “in lieu” 
of benefits un$er the World War Veterans’ Act. 
That is to say, they could not come under the World 
War Veterans’ Act until thev first surrendered 
their retired enlisted status and pay as such, and 
until they did so, they could take nothing under the 
Emergency Officers’ Retirement Act in lieu thereof. 
While clearly appellees could not receive compen¬ 
sation under the act of 1924 while being enlisted 
men in the Regular Army, it is here being sought 
to accomplish indirectly that identical result. 
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This is not merely an inevitable conclusion 
drawn from the two statutes in question that a 
former or retired soldier shall not receivd two 
gratuities from the United States. That conclu¬ 
sion is found in other applicable statutes and de¬ 
cisions of courts of unquestioned authority. 

The act of May 3, 1891, 26 Stat. 1082, provided 
that— | 

* * * no pension shall be allowed or paid 
to any officer, noncommissioned officer, or 
private in the Army, Navy, or Marine dorps 
of the United States, either on the actiye or 
retired list. * * * j 

The payments on the emergency officers’ reiired 
list are necessarily either compensation—gratui¬ 
ties—or pension benefits. If the latter, then Their 
payment is prohibited by the express terms o^ the 
act of 1891 for the appellees admit in their petitions 
that thev are on the retired list as enlisted men and 
in receipt of pay as such. If the benefits are com¬ 
pensation or gratuity benefits, then they are equally 
prohibited by the express terms of the World War 
Veterans’ Act and the supplementary Emergency 
Officers’ Retirement Act, which prohibit such pay¬ 
ments while the men are in receipt of retired pay. 
Mandamus and suits to recover compensation, ^ven 
where these express prohibitions did not apply, 
have been uniformly denied. See Hines v. Welch, 
57 Appeals D. C. 371; Silberschein v. United States, 
266 U. S. 221; United States v. Williams, 278 U. S* 

89719—30-2 
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255. See, also, United States v. Golden, 34 Fed. 
(2d) 367. 

At least two eases have reached the Supreme 
Court of the Ujnited States where a person was in 
receipt of a gratuity or pension under a special 
statute and sought to obtain another pension or 
gratuity under a general statute or vice versa . 
These cases are Decatur v. Paulding, 14 Pet. 496, 
and United States v. Teller, 107 U. S. 64. They 
were both mandamus cases arising in the courts of 
the District of Columbia and in both cases the de¬ 
cisions of the courts adverse to the claimants, were 
affirmed by the Supreme Court of the United States, 
though in the Decatur case, the affirming opinion 
was placed on different grounds to the ones relied 
upon by the lower court. In the Teller case, the 
relator had been in receipt of a pension of $50 a 
month under a special statute. Subsequently, there 
was claimed and received under a general statute a 
pension of $72 per month. The Commissioner of 
Pensions refused to make further payments of the 
lower pension; that is, to make payments of both 
pensions, and mandamus to force their payment 
was denied, the Court saying: 

His pension certificate, issued under the 
special act, can be of no service to him un¬ 
less he wished to relinquish the pension of 
seventy-two dollars under the general law, 
and fall back upon the pension of fifty dol¬ 
lars granted him by the special act. But he 
expresses no such purpose. His object is 
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to get the certificate in order to draw double 
pensions, which the law says he shall not 
have. He voluntarily surrendered his pen¬ 
sion under the special act, in order to receive 
the larger pension to which he became en¬ 
titled on the passage of the general apt of 
June 16, 1880. As he is not entitled td any 
pension money upon the certificate under 
the special act, which he voluntarily sur¬ 
rendered, unless he waives his right tp re¬ 
ceive the larger pension given him b\[ the 
general law, which he does not do, a judg¬ 
ment that the certificate be returned tol him 
would be futile. From all that appeals by 
the record the relator has been accorded by 
the officers of the Department of the Interior 
and of the Pension Bureau all his rights. 
Up to September 4,1882, he was paid all the 
pension money due him under any act of 
Congress. After that date he is entitled 
under existing laws to a pension of seventy- 
two dollars per month and no more, and this 
the Pension Bureau is ready to pay him. 
The Supreme Court of the District jwas, 
therefore, right in refusing the writ of Man¬ 
damus, and its judgment must be affirmed. 

The status of a retired enlisted man and a status 
on the emergency officers’ retired list is incompat¬ 
ible and inconsistent. An individual may not be 
both an enlisted man and a commissioned officer at 
the same time. He can not occupy such a dual 
status. This is clearly shown by the procedure un¬ 
der the act of May 18, 1918, 40 Stat. 76, 83, when 
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enlisted men were discharged from their enlist¬ 
ments before they were commissioned in the Armv. 
The petitioners have not offered in their petitions to 
resign or accept discharge or otherwise get off of 
the list of retired enlisted men and surrender any 
right thev mav have to the retired pav of warrant 
officers now received bv them. Until thev do this, it 
would seem to be clear, under the Teller case, that 
they may not obtain mandamus to be placed on the 
emergency officers’ retired list and paid accord¬ 


ingly. 

This was the state of the law, both statutory and 
case law, when the Director of the Veterans’ Bu¬ 
reau, on December 17,1928, submitted to the Comp¬ 
troller General for decision, various questions 
arising in the administration of the act of May 24, 


1928, 45 Stat. 735, which were answered in the de¬ 


cision of February 11, 1929, and published in 8 
Comp. Gen. 423, 435, three copies of which have 
been deposited with the clerk of this Court for the 
convenience of the Court. The Comptroller Gen¬ 
eral held, following the express terms of the stat¬ 
utes and the cited decisions of the courts, that 
appellees or others similarly situated, could not be 
placed on the emergency officers’ retired list while 
thev remained on the retired enlisted men’s list and 

ft/ 

were in receipt of retired pay as enlisted men. That 
is, in effect, that these men could not receive at the 
same time, two retired pays, or compensations, 
from the United States. The Director of the Vet- 
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erans’ Bureau again submitted a phase of the 
question to the Comptroller General and the Comp¬ 
troller General in decision of February 2|3, 1929 
(Easton, R. 12) decided that if and whep these 
enlisted men on the retired list in receipt! of re¬ 
tired pay as such, surrendered their status!and/or 
right to retired pay of $138.75 per month, they 
could then be placed on the emergency officers’ re¬ 
tired list and paid accordingly under the act jof May 
24,1928. We believe no other conclusion is possible 
and that not only the World War Veterans’ Act 

%j 

and the Emergency Officers’ Retirement Act pro¬ 
hibit compensation being paid to persons in re¬ 
ceipt of retired pay but that the entire bod^ of the 
law is against the payment of two gratuities, or 
pensions, or compensations, or retired phys to 
the same individual because of his previous service 
to the Government. 

Having in mind the fact that the courts have 
frequently held that the writ of mandamus pro¬ 
ceeds on equitable principles and never to cjompel 
the doing of an act in violation of law, it would 
seem to be clear that not only were the decisions of 
the Comptroller General in these cases correct but 
that the court below should not have directed issu- 

i 

ance of the writs of mandamus directing that} there 
be paid to the appellees compensation on the emer¬ 
gency officers’ retired list when they were in ad¬ 
mitted receipt of retired pay on the enlisted men’s 
retired list. See Work v. Rives, 267 U. 175; 
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Coal Company v. Fall, 51 Appeals D. C. 171, af¬ 
firmed 262 U. S. 200. Stowell v. Dewing, 19 Fed. 
(2d) 697. 

It may be officially stated for the information of 
the Court that when the vouchers in these two cases, 
referred to in the answers of the appellant Hines, 
were transmitted to the General Accounting Office 
by the disbursing clerk of the Veterans’ Bureau, 
the pa}’ the appellees were entitled to receive at 
time of discharge was computed on the basis of 75 
per cent of the amount thereof and there was de¬ 
ducted therefrom the sum of $138.75 per month 
each of the appellees had theretofore received as 
enlisted men and the vouchers were returned to the 

i 

disbursing clerk approved for payment of the dif¬ 
ference. This was done, not because the men had 
any right to receive retired pay as enlisted men, 
plus the difference between said sum and 75 per 
cent of the compensation they were receiving when 
discharged as commissioned officers and bv virtue 
of the Emergency Officers’ Retirement Act, but out 
of regard to the interest of both the men and the 
United States pending this litigation. While the 
officers of the Government on their responsibility 
have adopted such procedure pending this litiga¬ 
tion, it would appear to be clear that the appellees 
can not demand as of right that it be done or that 
they be placed on the emergency officers’ retired 
list and paid the entire 75 per centum of compensa¬ 
tion thereunder without surrendering their rights 
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to pay as retired enlisted men of the Arm^. It 
would seem that in any event the decrees in this 
case should be reversed with directions to the lower 
court to dismiss the petitions unless the appellees 
should tile a written waiver of any claim to retired 
pay as enlisted men of the Armv. 

ii ' 

i 

THE JURISDICTION OF THE COMPTROLLER GENERAL TO 
RENDER DECISIONS IN THESE CASES 

i 

I 

Apparently the impression was left on the Court 
at the oral argument on January 7, 1930, tljiat in 
some manner the disbursing officer was at fault in 
requesting the Comptroller General’s decisions on 
the vouchers after the Director had prepared jthem. 
If so, this impression is not correct. 

It will be noted from 8 Comp. Gen. 423, and from 
the record (R. 12, R. 13) that the two decisions of 
February 11, 1929, and February 23, 1929, of the 

i 

Comptroller General in this matter, were rendered 
at the request of the Director of the United States 
Veterans’ Bureau and, under the act of July 31, 
1894, 28 Stat. 208, as amended by the Budget and 
Accounting Act of June 10, 1921, 42 Stat. 2^, it is 
provided that: | 

Disbursing officers or the head of any ex¬ 
ecutive department, or other establishment 
not under any of the executive departments, 
may apply for and the Comptroller General 
of the United States shall render his de¬ 
cision upon any question involving a pay- 
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ment to be made by them, or under them, 
which decision when rendered, shall gov¬ 
ern the General Accounting Office in pass¬ 
ing upon the account containing said dis¬ 
bursement. 

The Director of the United States Veterans’ Bu¬ 
reau evidently had doubts as to liis procedure under 
the Emergency Officers’ Retirement Act for, pur¬ 
suant to the above quoted section of law, he sub¬ 
mitted to the Comptroller General on December 17, 

1928, and again on May 3, 1929, certain questions 
for decision under said law—one of the questions 
being the right of retired enlisted men in receipt of 
retired pay as such, to be placed on the emergency 
officers’ retired list and paid thereunder. The law 
makes it the mandatory duty of the Comptroller 
General to render a decision in response to such re¬ 
quest and the law also provides that such decision, 
when rendered, “shall govern the General Account¬ 
ing Office in passing upon the account containing 
said disbursement.” 

Therefore, when the Director of the Veterans’ 
Bureau prepared these vouchers and transmitted 
them to the disbursing clerk for payment, the dis¬ 
bursing clerk had before him the decisions of Feb¬ 
ruary 11, 1929, and February 23, 1929, and May 8, 

1929, of the Comptroller General, holding that so 
long as these men remained retired enlisted men on 
the retired list of the Army in receipt of pay as 
such, they were not entitled to be placed on the 
emergency officers’ retired list and, in effect, paid 
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double compensation. The disbursing clerk also 
had before him the provisions of section 8 of the 
act of July 31,1894, as amended, which told hipi that 

i 

these decisions should govern in the audit |of his 
account containing anv disbursements ill the 

i 

matter. 

The disbursing clerk of the Veterans’ Bureau 
doubtless also had before him the decision of the 
Supreme Court of the United States in St. Louis, 
Brownsville and Mexico Bail road v. United States, 
268 U. S. 169, 178, where the court had before it 
the effect of a decision rendered by the Comptroller 
of the Treasury, now the Comptroller General, 
against the validity of the claim on which spit had 
been instituted in the Court of Claims. The Court 
said: 

* * * Payment for transportation, as 
for other service or supplies, may ordinarily 
be secured by presenting the claim to the ap- 
propriate disbursing officer of the depart¬ 
ment served. Because of limitations im¬ 
posed upon the powers of disbursing (officers, 
it is often desirable to present the claim for 
direct settlement to the auditor for the de¬ 
partment, who is an accounting officejr of the 
Treasure. The auditor mav allow the claim 
in whole or in part. If his action is not 
satisfactory, either to the claimant or to the 
head of the department affected, an appeal 
may be taken to the Comptroller of the 
Treasury for its revision. In the absence of 
an appeal, the settlement of the additor is 
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“final and conclusive upon the executive 
branch of the government.” In case of such 
appeal the decision of the Comptroller is 
conclusive. * * * 


The act of July 31. 1894, cited, as amended, de¬ 
clares that the head of a Bureau may apply to the 
Comptroller General for a decision—as the Di¬ 
rector of the Veterans’ Bureau did apply in these 
cases—and that the Comptroller General shall 
render his decision on such application, which shall 


control in the audit and settlement of the account 
containing the disbursement made in accordance 
with the said decision. Both the Supreme Court of 
the United States in the case just cited, and sec¬ 
tion 304 of the act of June 10, 1921, 42 Stat. 24, de¬ 
clared that such decisions and settlements “shall 
be final and conclusive upon the executive branch 

i 

of the Government,” subject, of course, as pointed 
out by the Supreme Court, to the claimant bringing- 
suit against the United States in the Court of 


Claims. 


This procedure was possibly what was in the 
mind of Justice Van Orsdel when he inquired of 
counsel during the course of the argument on Janu¬ 
ary 7,1930, whether the appellees could not sue the 
Government in the Court of Claims in event they 
were not satisfied with the procedure of the dis¬ 
bursing clerk of the Bureau in forwarding the 
vouchers to the Comptroller General. 


* 


17 


i 

i 
I 

In this connection, it is but proper that the Court 
should refer to the opinion of Attorney General 
Wirt in 1 Op. Atty. Gen. 681, wherein he said|: 

My opinion is, that the judiciary cdn no 
more arrest the executive in the execution of 
a constitutional law, than they can ajrrest 
the legislature itself in passing the lawf. It 
would be easy to show that the existence of 
such a power in the judiciary would place 
the existence, not only of the government 
but of the nation itself, at the mercy off that 
body, in every crisis both of war and peace. 
It is, therefore, in my opinion, essential to 
the government itself to assert, for tpe ex¬ 
ecutive branch, this independence of action. 
Yet, nevertheless, I am of the opinion that 
there are cases in which the courts will be 
found a useful auxiliary to the executive, 
and promotive of the purposes of justice, to 
abide the decision of a court. * * * 

Regardless of the legality or illegality of the 
action of the Director, as discussed in Point I 
herein, in placing the appellees on the emergency 
officers’ retired list when they were then o\i the 
enlisted men’s retired list and in receipt of pay as 
such, the disbursing clerk had the legal right, ijmder 
section 8 of the act of July 31, 1894, cited, to sub¬ 
mit to the Comptroller General for his decision, 
the amount of pay the appellees were entitled to 
receive, if any, as retired officers. The question of 
the amount of pay an officer is entitled to receive 

i 
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lias always been held to be one within the jurisdic¬ 
tion of the accounting officers to determine in the 
first instance. Thus in United States v. Lynch, 137 
U. S. 280, it was contended that mandamus should 
issue against tjie accounting officers to compel them 
to make certain allowances of pay, etc., of an officer 
of the Army for the reason that the Supreme Court 
of the United States had theretofore decided a 
similar case contrary to the decisions of the account- 
ing officers. However, the court denied the writ, 
saying: 

The contention of the relator is, that the 
interpretation he puts upon the act is too 
obviously correct to admit of dispute, and 
that this court has so decided; but it does 
not follow, because the decision of the Comp¬ 
troller and Auditor may have been erro¬ 
neous, that the assertion of relator to that 
effect raises a cognizable controversy as to 
their authority to proceed at all. AYhat the 
relator sought was an order coercing these 
officers to proceed in a particular way, and 
this order the Supreme Court of the District 
declined to grant. If we were to reverse 
that judgment upon the ground urged, it 
would not be for want of power in the Audi¬ 
tor to audit the account, and in the Comp¬ 
troller to revise and pass upon it, but be¬ 
cause those officers had disallowed what they 
ought to have allowed and erroneously con¬ 
strued what needed no construction. This 
would not in any degree involve the validity 
of their authority. * * * 
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Here the Emergency Officers’ Retirement Act 
(appellants’ brief, p. 6) says that the men shall re¬ 
ceive “pay at the rate of 75 per centum of the pay 
to which they were legally entitled at the time of 
their discharge from their commissioned service. ’ ’ 
There is nothing in the law to give the Director any 
authority whatever to determine this rate of pay 
which the appellees were entitled to receive it the 
time of their discharge, much less to conclusively 
determine such question against the jurisdiction of 
the Comptroller General. See, for instancy, the 
World War Adjusted Compensation Act considered 
in United States v. Williams, supra, where the 
statute, 44 Stat. 828, provided: 

The decisions of the Secretarv of War, the 

* 

Secretary of the Navy, and the Director, on 
all matters within their respective jurisdic¬ 
tions under the provisions of this act (ex¬ 
cept the duties vested in them by Title!VII) 
shall be final and conclusive. 

The Supreme Court determined with respect to this 
provision—which is not contained in the Emer¬ 
gency Officers’ Retirement Act—that the decision 
of the Director is final, at least unless among Others 
4 4 it be * * * wholly dependent upon a ques¬ 
tion of law * * * In the instant matter the 

question of dual retired pay is 4 4 wholly dependent 
upon a question of law.” Similar provisions are 
contained in section 1107 of the act of February 26, 
1926, 44 Stat. 113; section 291, Revised Statutes, 
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and acts of October 2,1888, 25 Stat. 546, and March 
4,1911, 36 Stat. 1318. Furthermore, Congress has 
provided in the limited instances where a disburs¬ 
ing officer is required to make payment at the direc¬ 
tion of liis superior officer, such superior officer 
shall be responsible for the legality and correctness 
of that payment. See section 285, Revised Statutes, 
as follows: 

Every disbursement of public moneys, or 
disposal of public stores, made by a dis¬ 
bursing officer pursuant to an order of any 
commanding officer of the Navy, shall be al¬ 
lowed by the proper accounting officers of 
the Treasury, in the settlement of the ac¬ 
counts of the officer, ujmn satisfactory evi¬ 
dence of the making of such order, and of 
the payment of money or disposal of stores 
in conformity with it; and the commanding 
officer, bv whose order such disbursement or 
disposal was made, shall be held accountable 
for the same. 

Not only is there no express language in the 
Emergency Officers’ Retirement Act making the 
decisions of the Director final and conclusive— 
such as Congress has seen fit to provide in certain 
cited and limited instances—but there is no lan¬ 
guage in said act to except it from the disbursing 
and accounting system of the United States nor to 
require the disbursing clerk of that Bureau to 
make payments to retired emergency officers on the 
responsibility and written direction of the said Di¬ 
rector. The Court may be reminded at this point 
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of the elementary rule of statutory constr 
summarized in paragraphs 287 and 288, pageb 371, 
372 of Sutherland on Statutory Construction ,(1891 
ed.) as follows: 

287. The legislature are presumed to know 

existing statutes, and the state of th^ law, 
relating to the subjects with which they deal. 
Hence, that they would expressly abiogate 
any prior statutes which are intended:to be 
repealed by new legislation. Where j there 
is no express repeal none is deemed to be 
intended, unless there is such an inconsis¬ 
tency as precludes this assumption; then it 
yields only to the extent of the conflict. Ee- 
gard must be had to all the parts of a statute, 
and to the other concurrent legislation in 
pari materia; and the whole should, if pos¬ 
sible, be made to harmonize; and if the! sense 
be doubtful, such construction should be 
giyen, if it can be, as will not conflict with 
the general principles of law, which i[t may 
be assumed the legislature would not intend 
to disregard or change. * * * j 

288. Where enactments separately j made 
are read in pari materia, they are treated 
as having formed in the minds of the enact¬ 
ing body parts of a connected whole, tjhough 
considered by such body at different j dates, 
and under distinct and varied aspects!of the 
common subject. Such a principle! is in 
harmony with the actual practice of lbgisla- 
tive bodies, and is essential to give upity to 
the laws, and connect them in a symmetrical 
system. Such statutes are taken together and 




construed as one system, and the object is to 
carrv into effect the intention. It is to be 
inferred that a code of statutes relating to 
one subject was governed by one spirit and 
policy, and was intended to be consistent and 
harmonious in its several parts and pro¬ 
visions. * * * 

It would seem to be too clear for argument that 
Congress did not provide in the Emergency 
Officers’ Retirement Act that vast sums of money 
should be paid monthly during a long period of 
years from the Treasury Department on the sole 
direction and determination of whoever happened 
to be director of the Veterans’ Bureau when the 
payments were initiated and without the safeguards 
of the accounting system of the United States, or 
that the disbursing clerk of the Bureau should 
not be guided and controlled in making payments 
from the Treasury by decisions of the Comptroller 
General which the Director, himself, had sought 
and obtained. 

The responsibility of the disbursing clerk is a 
lieavv one. He must give bond for the faithful 
discharge of his duties. See sections 176,193,2091, 
3622. and 5488, Revised Statutes. If he makes 
unlawful payments, no salary can be paid to him 
until he has repaid into the Treasury such unlawful 
payments. Section 1766, Revised Statutes. He 
must submit his accounts monthly to the Comp¬ 
troller General for audit and settlement and he and 
his sureties are made responsible for any balances 
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certified by the Comptroller General to be due to 
the United States. The United States may jpro- 
ceed by warrant of distress to seize and sell any 
property of the disbursing clerk to satisfy any iuch 
balances found by the Comptroller to be due the 
United States. Sections 3633 and 3634, Revised 
Statutes, and Murray's Lessee v. Hoboken Land 
and Improvement Company, 18 How. 272. 

It is rare that the Comptroller General, pursuant 
to his statutory authority to superintend the collec¬ 
tion of balances found by him to be due the United 
States, directs the issuance of warrants of distress 
against disbursing officers but the power ejxists 
under sections 3633 and 3634, Revised Statutes, as 
upheld in the Murray case, cited, to do so. j The 
usual and ordinary procedure is to direct the insti¬ 
tution of suit against a disbursing clerk and/dr the 

suretv on his bond to recover such balances! In 

I 

such cases, the statute requires the court to enter 
judgment for the balance so certified, with two ex¬ 
ceptions, not here material. See Soule v. United 
States, 100 U. S. 8; United States v. Pierson, 145 
Fed . 814; United States v. Fidelity Company, 150 
id. 550; sections 3625 and 3623, Revised Statutes. 
See also McKnight v. United States, 13 CtJ Cls. 
299. I 

I 

These laws have been in force since the earliest 

i 

days of the Government and their construction has 
been settled by numerous decisions of the courts. 

i 

It would be most unfortunate should any coiirt at 

i 


this late date render any decision which would tend 
to create confusion in the accounting and disburs¬ 
ing system of the Government. 

It was because of this heavy responsibility on 
disbursing officers that it was provided in the act 
of July 31, 1894, cited, that they could request and 
the Comptroller General should render his decision 
as to the legality of any payment a disbursing of¬ 
ficer might be called upon to make and it was fur¬ 
ther provided, in protection of the disbursing offi¬ 
cer, that such decision should control in the audit 
and settlement of the accounts containing the dis¬ 
bursement. The Attorney General who had, prior 
to 1894, rendered opinions in order to assist dis¬ 
bursing officers in determining the legality of pay¬ 
ments they were called upon to make, thereafter 
refused to do so. See 21 Op. Atty. Gen. 178; id. 405; 
id. 531; 33 id. 268. It was said in the latter opinion 
by the Attorney General in refusing to determine 
how much pay—as here—a man was entitled to re¬ 
ceive, that: 

Section 8 of the Dockery Act of July 31, 
1894 (ch. 174, 28 Stat. 207), provided that 
the balances certified by the auditors of the 
Treasury, or upon revision by the Comp¬ 
troller of the Treasury, should be final and 
conclusive upon the executive branch of the 
Government, and that where disbursing offi¬ 
cers, or the head of any executive depart¬ 
ment, applied to the Comptroller of the 
Treasury for his decision upon any question 
involving a payment, the decision, when 


rendered, should govern the ease. Constru¬ 
ing these provisions of law, my prededessors 
have uniformly held that a question (|f pay 
for the determination of the Comptroller can 
not be submitted to the Attorney General for 
his opinion merelv because it may indident- 
ally involve some power or the effect ox some 
power claimed to exist in the head of a de¬ 
partment. (See, for example, 25 Op. ^01, 28 
Op. 129.) The same rule necessarily applies 
to the Comptroller General, in whom is 
vested all the power formerly conferred by 
law upon the Comptroller of the Treasury. 
(Act of June 10, 1921, ch. 18, sec. 304, 42 
Stat. 20, 24.) ! 

The House Committee on Revision of the JLaws, 
stated in a report of 1869, republished in 26 Cong. 
Rec. 4342, that: j 

* * * p ower j n head of the War 
or any other department to set aside and 
change the findings of the accounting officers 
of the Government is at war with the Whole 
principle upon which the system is based; 
that the allowance and settlement of th|e dis¬ 
bursement of all public funds should be 
vested wholly in a set of officers othef* and 
different from those who made the expendi¬ 
ture. If their allowances and settlements 
can be set aside and changed by the hehd of 
the department under whose directiop the 
money was paid or the claim accrued, | then 
the whole system of checks to improper ex¬ 
penditures, which it was supposed had been 
established, falls to the ground. 
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It is to bo understood that this accounting and 
disbursing machinery, or procedure of the Govern¬ 
ment, applies to the use of appropriated moneys 
and has nothing whatever to do with the right of a 
claimant to bring suit as provided in the Judicial 
Code of March 3, 1911, to secure a judgment for 
any amount that such claimant may consider to be 
due him—in accordance with the expressed thought 

of Justice Van Orsdel. That is the remedv at law 

«/ 

referred to in Crozier v. Krupp, 224 U. S. 290, as 
defeating any right to mandamus even in an other¬ 
wise proper case. However, it is pertinent to re¬ 
mind the Court,that paragraph 20 of section 24 of 
the Judicial Code restricts to the Court of Claims 
all suits for pay, etc., against the Government. 

There is no question here similar to that in the 
Smith, Cox, or Pence cases, referred to on page 12 
of appellee's brief and by counsel for them in oral 
argument. As the Court can readily see, there is 
not in question any right of stoppage of an ad¬ 
mitted amount of pay. Xor is there any question 
of waiver of one pay from the Government to 
accept private employment, as in the Andrews 
case, 240 U. S. 90. The issue in the cases at bar 
is more fundamental and the pleadings of the 
appellees themselves, bring their prayers within the 
prohibitions of the "World War Veterans’ Act and 
the Emergency Officers’ Retirement Act against 
their right to any such compensation whatever as 
prayed for in the petitions while they remain on 
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the retired enlisted men’s list and in receipt of 
pay as such enlisted men. There is the further 
question here of the statutory right of the disburs¬ 
ing clerk to apply for and the Comptroller! Gen¬ 
eral to render his decision—both as to the right of 
such men to receive double compensation or retired 
pay or gratuity, and, if so, the respective amlounts 
thereof. 

CONCLUSION 


It is submitted that: (1) The Comptroller Gen¬ 
eral of the United States was correct in his conclu¬ 
sion that these appellees and others similarly situ¬ 
ated, are not entitled—in fact, they are prohibited 
by law—from being placed on the emergency of¬ 
ficers’ retired list and paid compensation as such 

while thev are on the enlisted men’s retired list and 
•/ 

in receipt of retired pay as such enlisted men; that 

thev must elect which one thev desire to receive and 
«/ «/ 

i 

can not compel the payment of both; and (2) That 
the disbursing clerk of the Veterans’ Bureaiji was 
within both his statutorv right and duty in sub- 
mitting to the Comptroller General the vouchers 
which had been presented to him for payment con¬ 
trary to the decisions which the Comptroller 'Gen¬ 
eral had theretofore rendered at the request of the 
Director of the Veterans’ Bureau—both as to 
whether such vouchers could then be paid, and, if 
so, in what sums. 

Unquestionably both the Director and the dis¬ 
bursing clerk had the right to a determination of 
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the law for their administrative guidance and pro¬ 
tection in the accounting for moneys paid out, and 
at the most objection to the course pursued would 
be technical and a veritable ‘sticking in the bark’— 
and for no other purpose than to overshadow and 
direct attention from the real question of law be¬ 
fore the Court—whether dual retired pay may be 
paid—and which, under the law’ applicable, it is 
respectfully submitted must be answered in the 
negative. 

Respectfully submitted. 

For the Comptroller General of the United 
States: 


R. L. Golze, 

General Counsel . 
O. R. McGuire, 

Attorney . 


J axuary 13,1930. 
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Exhibit A j 

| 

IX THE SUPREME COURT OF THE DISTRICT OF COLUMBIA, 

HOLDING AX EQUITY COURT ! 

I 

William J. McDowell, plaintiff, v. Frank T . Hikes, 
Director of the United States Veterans’ Bureau, 
and J. Raymond McCarl, Comptroller General 
of the United States, Defendants. Equity |No. 
50354 | 

i 

Robert B. Pate, plaintiff, v. Frank T. Hines, Direc¬ 
tor of the United States Veterans’ Bureau, land 
J. Raymond McCarl, Comptroller General o { the 
United States, defendants. Equity No. 50356 

I 

i 

Ira C. Kimbell, plaintiff, v. Frank T. Hines, Direc¬ 
tor of the United States Veterans’ Bureau, and 
J . Raymond McCarl, Comptroller General of the 
United States, defendants. Equity No. 503,52 

Memorandum | 

In the McDowell and Pate cases, upon the Bills 
and Answers I think I must conclude that the plain¬ 
tiff in each case is receiving and has received, jfrom 
the date of his application for retirement under the 
Emergency Officers Retirement Act, the equivalent 
in money of the pay to which that Act entitled him, 
though part payment has been made from all ap¬ 
propriation other than the Military and Naval 
Compensation Appropriation Fund of the United 

( 29 ) 
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States Veterans’ Bureau, from which fund the 
statute says it shall be paid “ solely. ” If the plain¬ 
tiff is in fact receiving the full monthly pay to 
which he is entitled under all applicable provisions 
of law, the Court would not be justified in interfer¬ 
ing because part payment is made from the wrong 
appropriation. 

The power of the Court when invoked, under 
such circumstances as we have here, is to secure for 
the plaintiff a fixed sum of money, not to regulate 
the accounting methods within the Treasury. In 
order to hol'd that pay is being unlawfully withheld 
from the plaintiff, I should have to find that he is 
entitled to receive the regular army retired pay in 
addition to the emergency officers ’ retired pay. That 
question, however, is not presented in a form which 
permits the Court now to pass upon. It seems to 
me that the Bills have been ingenuously drawn for 
the purpose of procuring in an indirect way a de¬ 
cision upon that question without making the direct 
claim and arguing it on the merits, or without as¬ 
serting unequivocally that all the money received by 
the plaintiff as pay is less than the total amount of 
the pay to which he is entitled. In this respect, the 
cases differ from the pay-stoppage cases like Smith 
v. Jack-son, 246 U. S. 348; McCarl v. Cox, 8 Fed. 
(2nd) 669; and McCarl v. 'Pence, 18 Fed. (2nd) 809, 
and other like cases. To take a concrete illustra¬ 
tion : If a plaintiff should be entitled to receive pay 
at the rate of $250 a month, and in one month re¬ 
ceived two checks for $150 each, one of which was 
drawn upon the wrong appropriation, I do not 
think those cases would support the claim that the 
accounting officers could be required to pay him an 
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additional $150 from the right appropriation in 
the absence of a showing that he was in fact eh- 

i 

titled to both payments. It is not alleged that the 
plaintiff is entitled to regular Army retired pay in 
addition to emergency officers’ retired pay, nor do 
those cases justify the claim that a mistake, which 
may have been made on the books of the Treasury, 
may not thereafter be adjusted by proper account¬ 
ing methods so long as money loss does not in fsict 
result to the plaintiff. The motion for injunction, 
etc., must, therefore, be denied. 

The Kimbell case, however, presents a different 
situation. By the Bill and Answer, the followijng 
facts are admitted: Kimbell was an enlisted mjan 
before the war and served as an emergencv officer 
during the war. He then reverted to his enlisted 
status, in which he continued to serve until Augjust 
21, 1929, and so was in active enlistment when the 
Emergency Officers’ Retirement Act was passed! on 
May 24, 1928, and also when his application (for 
retirement under that Act was received by the GDi- 
rector of the Veterans’ Bureau on March 3, l(j)29. 
On August 13, 1929, the Director notified him jliat 
he could not be paid as an emergency officer until he 
was discharged from active military service. |He 
procured his discharge on August 21,1929, and has 
received the emergency officers’ retired pay since 
that date. His emergency officers’ retired pay ijrom 
March 3,1929, to August 21,1929, is being withheld 
on the ground that his retirement pay should begin 
upon his discharge from active service and not, as 
the Act in express terms provides, from the dafte of 
receipt of his application. 
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I should have thought that the right of a. man in 
active service to receive the emergency officers’ re¬ 
tired pay might be open to serious doubt, notwith¬ 
standing the plain words of the statute. In the case 
now made, however, that claim is unequivocally as¬ 
serted and only evasively denied by the Comptroller 
General in his Answer. The reasons assigned by 
him for not making the payments are statements to 
the effect that the question is “now pending before 
this defendant for decision in his official capacity 
as Comptroller General of the United States”; 
that the decision of that question requires of him an 
examination of numerous statutes, etc.; that the 
decision will be rendered at the earliest practicable 
date, and, vrhep rendered, will be controlling; that 
the decision on such a question involves his official 
judgment and discretion and is not one as to which 
the court should undertake to coerce the defendant. 
He denies that any pay or other sum is being with¬ 
held from the plaintiff “to which it is established or 
determined he is entitled; avers that the plaintiff 
has been paid from such date “as his right to pay 
has been determined”; that the plaintiff is asking 
the court to direct payment to him of a sum “as to 
which plaintiff’s right ‘at this time’ is denied by the 
Government accounting officers”; that if the court 
should agree with the plaintiff, it would require 
the court to “review and set aside the constructions 
of the statutes which have been made by this defend¬ 
ant in the performance of his statutory duties as 
Comptroller General of the United States and in¬ 
volving his judgment and discretion as such offi¬ 
cer of the Government.” The Answer also sets 
forth the well-known statutes relating to the powers 


and duties of the Comptroller General as head of 
the General Accounting Office. 

These averments do not meet the allegations of 
the Bill, nor do they afford a sufficient reason for 
denying the plaintiff the pay to which the plhin 
language of the statute apparently entitles him. I 
might add that neither in the brief submitted by 
the Comptroller General nor in his voluminous 
Answer do I find reference to any statute or otlier 
authority which tends to show that the plaintiff! is 
not entitled to the pay asked for, nor any discus¬ 
sion of the merits of that question. 

The plaintiff’s motion, therefore, will be granted. 

Alfred A. Wheat, Justice 1 

November 18,1929. 
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